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(Tuesday, February 19, 2002, 10:55 a.m.) 

PROCEEDINGS 
(Court Reporter Charlotte A. Powers 
reported Volume 29-A.) 

(Whereupon, the following proceedings were 
held in open court:) 

THE COURT: Counsel, are there any matters 
for the Court before we bring in the jury? 

MR. WOBBROCK: We're ready to roll. 

Your Honor. 


THE COURT: All right. Bring the jury, 

please. 

(The following proceedings were held in 
open court, the jury being present:) 

THE COURT: Counsel, you may proceed 


please. 


MR. WOBBROCK: Thank you. Your Honor. 


WILLIAM ANTHONY FARONE 

Was thereupon recalled as a witness on behalf of the 
Plaintiff, and, having been previously duly sworn, was 
examined and testified as follows: 
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FURTHER DIRECT EXAMINATION 
BY MR. WOBBROCK: 

Q Dr. Farone, are their different parts or 

components or aspects or things in a cigarette that 
can be changed and engineered to achieve different 
goals? 

A Yes, there are. 

Q With the help of this drawing that the 

jury has already seen, and I'm going to put one up on 
the viewer also, and I don't know if we have a pointer 
or not, but you can describe things for us. Here we 
go. 

Dr. Farone, could you tell us, tell the 
jury, what are some of the modifiable components of a 
cigarette, and how they work to change the cigarette? 

A Yes, I could. Can I — 

Q Yes, you certainly can. 

A I will try to talk loudly, so you can 

hear. 

Actually, at one time, we enumerated 57 — 
Heinz 57 — 57 different things which you could do to 
change a cigarette. The material in here, the 
tobacco, this is called filler. And there are several 
different kinds of tobacco. 
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W. Farone - D 

There is bright tobacco, which is grown in 
the southern part of the United States. And it's 
cured or aged in barns where they add heat. There is 
burley tobacco, which is grown in Pennsylvania and 
Maryland, the more northern parts of the United 
States, and it's dried out in the field. There is 
oriental tobacco, which comes from the Near East, 
actually, Bulgaria, Romania, around in there. 

And then when tobacco comes in, you think 
of a big tobacco leaf, it has ribs in the tobacco 
leaf. That is called stem. They take out those 
stems. And the pieces in between the ribs are called 
leaf or lamina. So when you talk about leaf, you're 
not talking about the whole leaf, we're only talking 
about the space between the ribs. 

Then you can take those materials and you 
can take the pieces of stem and pieces that are too 
small to put in a cigarette, and we put them back into 
what we call reconstituted tobacco, which is made like 
you make paper. You can take tobacco and you can 
expand it, that is, return it back to its original 
shape before it dried. 

When it dries, it shrinks. And we can 
also treat it with various things to make it stick 
together in this rod. So there are a whole bunch of 
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W. Farone - D 

modifiable components in the filler. That's just in 
the filler. 

We can change the length. We can change 
the diameter. We can change the paper and that 
changes the rate at which it burns. We can change the 
length of the filter. We can change what the filter 
is made out of. 

There is many different things that you 
can make filters out of. One of the most common 
things is a material called cellulose acetate. In 
clothes, it's like rayon; but in filter material, it's 
more like the consistency of toilet paper that's been 
sort of folded and pushed together. And you can add 
plasticizing to that to make it stick together better. 
You can change the denier. 

Q What's the denier? 

A Denier is the thickness of the fiber. You 

can have thick fiber or small fiber. You can change 
the ventilation holes. Some cigarettes have no 
ventilation holes. Most of them these days have 
ventilation holes. You can change their size and 
number. 

So you can change the additives you put 
in, burn rate and additives. You can put additives in 
the paper. You can put additives in the filler. All 
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W. Farone - D 8 

of those things change the way the cigarette burns. 

It changes the combustion pyrolysis chemistry. 

Q What was the role of nicotine understood 

to be in the cigarette experience? 

A Well, the tobacco alkaloids, of which 

nicotine is the prime example or the one that occurs 
in the largest amount, were known to be chemicals that 
would, when inhaled and get in your bloodstream, would 
bind to a certain area of your brain called the 
cholinergic receptors, chemical binding. 

And as part of the chemistry, it would 
cause another chemical to be excreted called dopamine. 
You've heard of that with regard to some kinds of 
diseases. 

Q Dr. Benowitz told us about dopamine 

release. 

A So this is a chemical phenomena, and the 

tobacco alkaloids, particularly nicotine, do this. 

And it was generally understood by everyone that this 
is the main reason why people smoke. They smoke for 
the dopamine release or the pharmacological activity 
of the nicotine. 

And so, therefore, the maintenance or 
producing enough nicotine out of the cigarette to 
adequately supply a smoker with the required amount of 
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W. Farone - 

nicotine, that is the main function of the cigarette. 

Q I am going to show you a document and ask 

you if this is consistent with what you've learned was 
the attitude and belief of people at Philip Morris 
after you began to work there. This was 1959, and you 
indicated you reviewed many documents when you were 
there. 

This is Exhibit 28. The jury has seen 
this before. At the bottom it says, "Why Do People 
Smoke: Physiological Reasons," and then on the back 

page it mentions a list, and one of them is addiction. 

Was that an attitude or belief that was 
prevalent in the culture within Philip Morris when you 
were there? 

A Yes. 

Q There is another document. Exhibit 60, 

which I have written on, 1964; and, again, having 
reviewed the documents, ask you in that context, 
referring to nicotine here, this is Exhibit 60, 

March 25th, 1964, nicotine delivery. "Nicotine 
delivery should be 0.7 milligrams minimum." 

What's the issue about a minimum nicotine 

delivery? 

A Actually, this document is interesting. I 

went there 12 years after this document, and by that 
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W. Farone - 

time the number had changed to .2 to .3 milligrams. 

The issue about a minimum is the minimum amount of 
nicotine that would, in fact, cause a smoker to feel 
the satisfaction or to experience the dopamine 
release. And it differs for each smoker. Generally, 
you can try and ascribe a level to it. 

Q And this issue here, "Investigate 

purchasing nicotine and add nicotine to cigarette and 
define contribution of nicotine to flavor." 

Let's go to (B). What was that issue 
about? Can you tell us the significance of that in 
light of the context as you understood it? 

A Nicotine is what we call an organic base, 

different than acid. Organic bases are bitter. As a 
matter of fact, that's an acronym you learn in 
chemistry: Base is bitter. They both start with "B." 

And it is horribly bitter, makes you pucker up quite 
severely. 

So the question was: Is this contributing 
to the flavor or is it something that we have to put 
up with and mask? In other words, it's not — it's a 
flavor, but it is not a good flavor. So we put 
certain things in a cigarette, that would, in fact, 
cause that bitterness to be much less sensed. 

The best example I can think of is if you 
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W. Farone - 

1 take pure nicotine and you make very fine particles of 

2 it, sort of like in a sprayer, if you were going to 

3 make an aerosol and that's all you have, and you try 

4 to inhale that, it will cause you to choke and gag. 

5 It's just very, very bad, bitter, horrible. 

6 If you add a little bit of glycerin to it, 

7 the glycerin kind of protects your throat and your 

8 tissues from the sensation of the bitterness from the 

9 attack of the base, and it makes it much more 

10 palatable. And so nicotine, as a contribution to 

11 flavor, it was important to understanding what other 

12 things you may have to add to decrease the bitterness 

13 or decrease this problem. 

14 Q And was there an understanding of the role 

15 of nicotine in its drug-like position within the 

16 company? In other words, was there a belief that 

17 nicotine might, in fact, be a drug? And did that 

18 present some problems? 

19 A Well, I mean, nicotine is a drug. And, in 

20 fact, we have programs to make chemicals similar to 

21 nicotine which we call analogs, sort of like Ibuprofen 

22 is an analog for aspirin, to make other chemicals that 

23 are similar to nicotine that could concur this similar 

24 effect. 

25 Q Are you familiar with a fellow by the name 
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of Jet? 

A Jet Lincoln. 

Q His first name was Jet? 

A Yes. 

Q And this is February 19th, 1969, so 

Mr. Lincoln was there after you started in 1976? 

A That's correct. 

Q Okay. Can you relate this, based upon 

your review of the documents and your understanding of 
the situation there at Philip Morris, what's the 
significance of this, and I'll read it for the record. 
Exhibit 98. 

"I would be more cautious in using the 
pharmic medical model. Do we really want to tout 
cigarette smoke as a drug? It is, of course; but 
there are dangerous FDA implications in having such 
conceptualizations go beyond these walls." 

What was that concern there? 

A That concern that I sort of talked a 

little bit about before, and my understanding when I 
was hired, one of the reasons that I was hired was 
because of my favorable relationship with the Food & 
Drug Administration; that if, in fact, we were to sell 
it more like a drug, that is, to reduce the tar and 
sort of sell devices that simply delivered nicotine. 
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W. Farone - 

that it would be classified by the Food & Drug 
Administration, and we would have to apply for the 
appropriate allowances to be allowed to do that. And 
as long as it was a cigarette and not considered a 
drug, it was exempt from that kind of a regulation. 

Q Did that mean that if the Food & Drug 

Administration were to become involved in regulating 
Philip Morris there would be a problem? 

A Well, that was the big argument at the 

time that I was there. I didn't see it as a problem. 

I saw that as an opportunity. But a lot of people 
there saw it as the end of the business as they knew 
it. 

Because when you sell something like this, 
there are two parts to it: One is you have to prove 
that it's safe; and the other, you have to prove that 
it's effective. Okay. Let's talk about safety. We 
knew it's not safe. 

Q Excuse me. Doctor. You mean you have to 

prove those two things if you are under FDA 
jurisdiction? 

A That's correct. 

Q Okay. Please continue. 

A You have to prove that it's safe and you 

have to prove it's effective. Safety is very 
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W. Farone - 

difficult, given ali the elements that are in tar, and 
effectiveness, effective for what? Normally drugs are 
sold to treat some kind of disease. And pleasure 
drugs, you know, don't have a very good reputation, 
let's put it that way. 

So it was very difficult to think of a way 
that this could be done, but it is possible to, in 
fact, come to an accommodation if, in fact, we're 
going to allow, which we do, we allow cigarettes to be 
sold. If we are to allow pleasure drugs, then there 
should be accommodation for that. 

Q All right. Then we're taiking about 

modifications possible upon a cigarette. You 
mentioned the Heinz 57 ways. 

Are there two types of tobacco that we 
could talk a little bit more about: One known as 
reconstituted leaf and blended leaf? 

A Yes, they're similar. Both of these are 

processes used by Philip Morris to make use of stems. 
Tobacco stems are a large portion of the weight of the 
tobacco leaf. And if you try to just put stems in 
cigarettes, they poke holes through the paper and they 
snap, crackle and pop when they burn, and it's very, 
very difficult. 

So the way they conceived of using them 
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W. Farone - D 1 

was to grind them up. There are two processes. In 
one process, they would simply take like a cookie 
sheet, a metal sheet, and you would take all this 
grind-up stuff and lay it down on this band. It was 
called band cast. 

You add a bunch of chemicals to it. Some 
of those chemicals would help glue those pieces 
together, and you bake it, like on a cookie tray. And 
when it came off, you'd slice it up into pieces that 
look a lot like pieces of leaf, like come off like 
paper, and you would have pieces like this of paper 
that you would have. 

In another way of making it, it was made 
more like real paper: You'd grind it up and you'd 
separate it into two parts: One part is called fiber, 
and the other part is called solubles, or size, or a 
slurry. They have different ways of naming them. 

The fiber was laid down on a wire, much 
like a very fine window screen. You lay down the 
fiber on the wire and then you add the solubles to it, 
that thing called the base web. You add the solubles 
to it and you bake it, so that it all kind of sticks 
together. And that is called reconstituted leaf. 

The former process, if you do it on a 
cookie sheet, that is called band cast tobacco or 
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W. Farone - D 16 

1 reconstituted leaf. So we had these different 

2 acronyms; but, basically, it is a way of using small 

3 pieces of tobacco and stems. 

4 Q Would another way of affecting the 

5 cigarette be to add chemicals to the tobacco? 

6 A That's correct. 

7 Q And what are some of the chemicals that 

8 would be added to the tobacco? 

9 A Well, at various times, there have been as 

10 many as close to 600 different chemicals added to 

11 tobacco. Philip Morris depends on when, which 

12 chemicals we're talking about, but there is many 

13 chemicals added to change the way the cigarette burns. 

14 When you think about the way a cigarette is used, it's 

15 lit and you take a puff. 

16 If you burn more during that period, you 

17 are going to end up with more stuff. If you burn less 

18 during that period, you will end up with less. So you 

19 can modify the burn rate by adding things. You can 

20 modify the chemistry; for example, nicotine, as I 

21 said, is an organic base. If we make the aerosol a 

22 little more basic, we can, in fact, evaporate more 

23 nicotine off those little drops, so we can get the 

24 nicotine out a little faster. 

25 Q Is that called protonated nicotine? 
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W. Farone - D 

A The nicotine in the drop is called 

protonated because it is bound by protons or acid 
functions within that drop. The nicotine that escapes 
is unprotonated. That's the freebase, and it doesn't 
change the amount of nicotine. So let's not get 
confused by that. It just changes how fast the 
nicotine comes out of the little drops. 

MR. WOBBROCK: Okay. Let me see if I can 
put up a couple of the key words that you mentioned 
here. For the record this would be chart 2001. 

We've run through. Your Honor, a 500 series, so we 
jumped to 2000. 

THE COURT: All right. 

BY MR. WOBBROCK: 

Q So unprotonated, I hope I got that right, 

equals freebase? 

A Yes. 

Q Now, we've heard the word "freebase" 

maybe, some of us, regarding street drugs, cocaine. 

A Yes. 

Q Is this freebasing nicotine the same sort 

of process? 

A The idea is that all of the alkaloids — 

this goes back to my early training, but all of the 
alkaloids, including cocaine, exist in a protonated or 
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W. Farone - D 18 

1 freebase form. The freebase form is the form that 

2 your body recognizes more quickly. 

3 In your body, all of it gets eventually 

4 converted to the freebase form. It's all converted. 

5 The question is the rate at which that happens. It's 

6 like the difference between crack cocaine and regular 

7 cocaine, the amount of it that is in the freebase form 

8 is the one that is going to give you the more 

9 instantaneous binding of that chemical to the 

10 biochemical receptor in your body that recognizes that 

11 chemical. 

12 Q Was there an effort on the part of Philip 

13 Morris to add a chemical to the tobacco to achieve a 

14 freebased form or unprotonated form of nicotine? 

15 A Actually, there are many chemicals that 

16 you can add that will do that. Any chemical that 

17 produces a base that is stronger than the base 

18 nicotine, what it will do is to pull the protein — 

19 proton, pardon me, the proton away from the protonated 

20 form and turn it into the freebase. 

21 An example of some of the chemicals that 

22 will do that are ammonia, okay, ammonia will do that. 

23 You can add potassium hydroxide. You can add calcium. 

24 You can add lime. You can add things that are, in 

25 fact, more basic than nicotine, and so it takes that 
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W. Farone - 

proton on, the nicotine pulls it away, goes to the 
other base and to freebasing. It is called the 
equilibrium shift. It changes the equilibrium between 
protonated and unprotonated nicotine. 

Q And to do that, is one of the substances 

commonly used ammonia? 

A Ammonia in its variety of forms. When you 

burn something, burn things that contain certain 
chemicals, combustion or pyrolysis, either one, mostly 
pyrolysis, will generate ammonia. For example, there 
is a simple amino acid, simplist amino acid, it's 
called glycine, and it is called an amino group, 
sitting on the end of this tiny little molecule. 

Q We're hanging with you. Doctor, but 

barely. 


A Barely? Okay. When you burn this stuff, 

it gives off ammonia, urea. Urea is a common element 
in human urine and animal urine. It is a fertilizer, 
kind of. If you burn urea, it gives off ammonia. So 
if you put in things that when burned cause ammonia to 
be generated that ammonia gets involved in the 
nicotine aerosol — in the tobacco aerosol, the little 
droplets that form, and it makes the basicity — it 
makes it more basic, and it puts more of the nicotine 
into the freebase form. 
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Q I am going to be — and I hope I don't 

cross a line here, but sometimes when we go camping or 
stop at the state park waysides, they have outhouses 
and we sometimes get the ammonia smell from that. 
What's happening there? 

A That's the bacterial degradation of 

proteins which will also generate ammonia. Ammonia is 
a great common result of what we call fermentation — 
what's called fermentation, for the sake of a better 
word. It's anaerobic digestion. It's digestion by 

bacteria of waste products. 

Q You mentioned this ammonia was in urine 

and you mentioned this substance, urea. Now, was — 
well, I will draw another drawing here. Were ammonia 
and urea added to cigarettes at Philip Morris? 

A Yes. 

Q And was that intended to do something with 

the pH? 

A Well, not a question of intent — I mean, 

it is. The point is that any base that you add will 
increase the pH. PH is a measure of acid versus base. 
The lower the pH, the more acid; the higher, the more 
base. And ammonia and urea itself doesn't increase 
the pH; but if you burn urea, it makes ammonia, and 
that increases the pH. 
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W. Farone - D 21 

You can arrange it so by adding other 
acidic materials, so that it doesn't increase it, 
okay, but the ammonia is still there. We can regulate 
the pH independent of the ammonia if we want to or you 
can let it increase the pH. 

Q This is all designed to affect the 

nicotine; is that correct? 

MR. DUMAS: Objection, Your Honor, 

leading. 

BY MR. WOBBROCK: 

Q Was this designed to affect the nicotine? 

A This was designed to increase the 

nicotine-to-tar ratio. That's very important. If you 
look at the nicotine, in and of itself, as you lower 
tar in the cigarette, you aren't necessarily 
increasing nicotine. A lower tar cigarette has 
totally a lower amount of nicotine. 

But what you want to do is to increase the 
amount of nicotine per milligram of tar. Since you're 
going to be getting less tar, you want the proportion 
of the tar that is nicotine to be increased, so you 
have to be very careful with this, and not think of it 
in terms of absolute terms. You always look at the 
ratio, the ratio of the nicotine to the tar. 

Q I'll put at the top of Exhibit 2001, 
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"Nicotine ratio." Would these concepts, unprotonated 
equals freebase, ammonia and urea, and increasing the 
pH, apply to this concept of nicotine ratio, 
nicotine-to-tar ratio? 

A Nicotine-to-tar ratio, yes, it would. 

Q Okay. Now, Dr. Farone, I would like to 

get started on a videotape, and then we'll come back 
to some of these concepts later and look at some 
documents that were inside of Philip Morris. Let me 
ask you this in preparation for the videotape: Did 
you tour the manufacturing plants at Philip Morris? 

A Many times. 

Q And are you familiar with the production 

of a component of a cigarette known as the 
reconstituted tobacco or reconstituted leaf? 

A Yes. I had many projects relating to 

that. 

Q And in the production of the reconstituted 

tobacco or reconstituted leaf, is it possible to look 
at a videotape of that process and have you explain 
what is going on and the different components that are 
put into that production process? 

A Yes, I can. I'll try to do it so that 

it's not too complicated. 

Q Have you had first-hand knowledge, having 
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W. Farone - 

actually looked at these facilities yourself? 

A Yes. And got involved in the 

modifications — design modifications in the process. 

MR. WOBBROCK: Now, therefore, with the 
Court's permission. Your Honor, I would ask that we 
play that videotape, at least get started on it. I 
think it's about 35 minutes. We might finish it 
before lunch. 

Mr. Tauman has the machine, and we're 
going to run through parts of this that you tell us 
to. Doctor, that don't show anything of — that you 
think is significant, and we'll go to the 
significant parts. I don't know if the lighting is 
appropriate. I would ask the Court to inquire of 
that about the screen, and we'll get started. 

Whenever you're ready, Mr. Tauman. 

BY MR. WOBBROCK: 

Q And, Dr. Farone, tell us what we're 

looking at here, if you would. 

A What you're going to be seeing is the 

inside — this begins with the inside of the facility 
in Virginia, southeast of Richmond, Virginia, at a 
place called Hopewell. And, unfortunately, part of it 
is going to be very boring because there are a lot of 
pipes and tanks, things of that sort. 


http://legacy.library.ucsf:e(Mtid/bu':riQ5a00/pdfidustrydocuments.ucsf.edu/docs/gkxd0001 



W. Farone - D 24 

1 Basically, what they do is take these 

2 scraps of stems and pieces of tobacco, and they grind 

3 it up in these big machines, grind it up. And what 

4 you're going to see is that they take two parts. They 

5 have the fiber part that I was talking to you about 

6 before where they lay it down on a wire. 

7 And a lot of this footage that you're 

8 going to see has to do with the slurry, the liquid 

9 part. After they separate them, they add chemicals to 

10 the slurry. And they combine it back together and its 

11 reconstituted leaf. These are tanks where they're 

12 blended. They are putting water in here. They are 

13 going a little bit faster. 

14 Okay. This is a roll — stop right there. 

15 This is a roll where they grind stuff up. And all of 

16 these pipes are controlled by pumps and valves where 

17 they make mixture. This is sort of like cooking this 

18 slurry. You might think about making Jell-o, except 

19 this Jell-o is going to be dried out to make a sheet 

20 of paper. 

21 What you are going to see on a lot of 

22 these tanks are labels on the pipes, because in a 

23 facility like this you have to have labels on the 

24 pipes. And the labels on the pipes are going to 

25 describe various chemicals that are added. We're also 
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going to show you that some flavors are added, so they 
do add flavor, chemicals, to this. And one of the 
interesting things that you'll see Is that there's a 
variety of different flavors and a variety of 
different chemicals. 

That was just a temperature gauge on a 
tank. I don't know why whoever took the picture 
thought that was exciting, but they did. You'll see 
these pumps that pulp the material from those tanks. 

Q As we proceed through this. Dr. Farone, I 

am going to ask you a couple questions when we see a 
couple things that we want to know a little more 
about. 

A Okay. That's filtered water being used. 

That's to create the slurry. And that's another 
gauge. And this doesn't look much different. This 
tape, if you'll notice, was taken in 1995. The last 
time I was in the plant was in 1984, and It hasn't 
changed much. They're still using the old-fashioned 
types of analog gauges, rather than digital things. 

Q Here we have something called the flavor 

hold tank? 

A Those tanks — certain chemicals are mixed 

up ahead of time, the flavors, and put in some tanks. 
And those are blended together into the slurry that is 
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1 put on top of the sheet. You notice also that every 

2 one of the labels, there is a reference to a thing 

3 called MSDS. That's a material safety data sheet, 

4 which describes the hazards of what's in that 

5 particular tank. 

6 Q By the way. Dr. Farone, was this 

7 reconstituted tobacco or reconstituted leaf one of the 

8 component parts of a Merit cigarette? 

9 A Yes, it was. 

10 A lot of this is fairly large. We're 

11 talking about huge amounts of tobacco. At the time I 

12 was there, Philip Morris could produce — there's 

13 glycerin. 

14 Q What is the purpose of glycerin? 

15 A Glycerin is a chemical that sort of 

16 moderates the effect of nicotine. If you mix glycerin 

17 with it, it smooths it out. It is also used for 

18 viscosity control, makes the solution a little 

19 thicker, so it is easier to apply. 

20 I was going to say that at the time I was 

21 there, Philip Morris achieved the milestone of making 

22 a billion cigarettes a day, so the quantities of 

23 tobacco they would go through and the quantities of 

24 the reconstituted leaf are huge. You'll see some 

25 evidence of that later in the big barrels that they 
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W. Farone - 
haul this stuff in and out with. 

Q All right. What's in this tank here? 

A This tank is typical of a size tank. This 

is sort of a brownish, smelly liquid, smells a little 
bit like tobacco, but it has a sweeter odor than 
tobacco. It has sugar. You'll see they add a lot of 
sugar to this. This is the size that's put back on 
top of the base sheet to make this reconstituted. 

Q While we're looking at that, how do we get 

the base sheet? What is that made out of? 

A That's made primarily out of the stems, 

and the stems are the part of the cigarette leaf that 
you can't really put — they used to put it in, but 
they had a lot of trouble with poking holes in paper, 
so they grind them up and make what they call the base 
web or bottom part of the sheet to which the size is 
added. 

Q How do they separate that from the brown 

stuff called the size? 

A Well, it's pretty easy. You know, it's 

the difference between fiber and soluble. 

Q I see. 

A It's like undissolved, solid particles 

sitting in your Jell-o before it gets thick. That 
stays as little pieces of fiber. This is typical of 
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1 the kinds of pumps, and later on you'll see that some 

2 of the pumps are labeled. 

3 This is propylene glycol. Propylene 

4 glycol is similar to glycerine. It's the major 

5 component in antifreeze. It's used as a 

6 viscosity-control agent to make the soup that they're 

7 putting on top of this sheet thicker. 

8 Q What is a mixed flavor. Doctor? 

9 A Mixed flavor is another system of flavors 

10 that they are putting in. Notice that the flavors are 

11 labeled separately. This type here, the CEL, stands 

12 for concentrated extract liquid. It's after they 

13 partially concentrate it out, remove some of the 

14 water, it gets thicker and it's easier to apply on top 

15 of the base web. 

16 You may not be able to read that. It 

17 says, "Size Service Tank." What it is is more of this 

18 liquid that they're applying. Most of these tanks 

19 that you see hold the liquid. And there are portions 

20 that you see being applied to the paper. This says, 

21 "Size Prep Tank," as opposed to the hold tank. That 

22 is where they are actually making it versus where 

23 they're holding it to put on. 

24 Mixed flavor. Temperature gauge. Those 

25 are the grinding chambers where stuff is ground up. 
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There was a grinding tank where the particles are 
ground up to make the fiber. And most of this 
facility consists of a very long belt where the size 
is being applied back on the paper, and hundreds of 
tanks where you're holding all this liquid and mixing 
things all together. 

See the long rows of tanks and pumps. 

Each one of these buttons controls a different pump, 
so you can turn them off and start them out. G-l-y, 
that's glycerin. Label up there called "Kitchen," 
which comes from — you'll see later, there is a set 
of flavors they call cooked flavors. 

These are transfer pumps, bring things 
over from one place to another. Can't quite read it, 
but it says, "Mixed Tank." That's where you put two 
things together and stir them out so they don't go 
one — all go on one spot on the paper, and the other 
go on one spot. You need it to be very, very well 
mixed which is why you need all these pumps and tanks. 

These are more of the blending pumps. We 
should get an idea here very shortly of what other 
things they're mixing in here. This is the sheet 
going down rolling through the size, the size being 
applied to the sheet. Not a very good picture, but if 
you can imagine a very, very large roll of continuous 
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1 paper being put through the liquid, picking up that 

2 iiquid, and dry it, picking up more and dry it. 

3 Q Is paper being made from the cellulose 

4 from the stems? 

5 A Cellulose forms what we call the base web, 

6 and then all the solubles added back on to the 

7 cellulose to make this reconstituted leaf. 

8 Q So we see the base web being dipped into 

9 the solubles there, actually running through it in a 

10 bath? 

11 A Yes. In some places, it's running through 

12 it or seems to be. In other places, it is actually 

13 pouring adjacent to it, so they're basically both 

14 going in the same direction. See, there is a roll 

15 there being put through those rolls. It says, "Size 

16 Press." It is actually being pressed into the sheet. 

17 Q Why are we bothering to do this? Why is 

18 Philip Morris doing this? Why don't they just take 

19 the tobacco leaf and roll it up and stick it in some 

20 paper? 

21 A Well, that's the way they used to do it. 

22 The problem is tobacco is extremely expensive, and 

23 this uses parts of the tobacco leaf that are difficult 

24 to use otherwise. And it provides for a more constant 

25 product. Tobacco changes every year it's grown. And 
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W. Farone - D 

by doing this process, they can make it more 
consistent from year to year. But it also uses parts 
of the tobacco leaf that they wouldn't otherwise be 
able to use. 

Q What about the addition of chemicals that 

we've been talking about? Does it allow that, where 
otherwise you wouldn't be able to? 

A You use many more chemicals here than you 

otherwise would, but you'll see later on, you can 
always add chemicals. You can spray them on in 
several different locations in the cigarette 
manufacturing process. 

In this particular case, the chemicals, if 
you were to smoke this material without the chemicals 
added to it, it doesn't really taste like tobacco. So 
the chemicals enhance that; and, of course, it does 
allow them to add things like flavors, like ammonia 
and urea, as you'll see. 

This is part of — a cigarette actually is 
a very highly-engineered product. It is not just 
chunks of tobacco off a plant rolled up in paper. 

This is just more — it's hard to see this, but it's 
more of a wide sheet going through the machine. 

MR. WOBBROCK: I think you're missing 
something, Mr. Tauman. There you go. 
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THE WITNESS: I didn't say anything. I 
want him to slow down. That is propylene glycol on 
the left. That's just a steam line there to provide 
heat, keeping everything hot, keeping everything 
mixed. That line here — you can't see it too well, 
it's called Isosweet. Isosweet is a corn sugar 
solution, "Isosweet Run Tank." Isosweet is a sugar 
solution. 

Q What's that added for? 

A To increase the viscosity of the liquid 

and it sort of makes it thicker, makes it easier to 
apply. Also when you burn sugar in the presence of 
ammonia and proton material, it makes other chemicals 
which are similar to nicotine. 

The bottom is upside down, but that's also 
a sugar line. Where you see "Isosweet," think sugar. 
That's does dispersant propylene glycol, and that 
helps keep it disbursed. The interesting thing is — 

I think you ought to run it — says that it can cause 
respiratory problems. Isosweet, this is another 
example of a vat where they're stirring up the size. 
That's Isosweet. 

Q What is DAP? 

A DAP is diammonium phosphate. It's a way 

of adding the ammonium ion, which when burned also 


http://legacy.library.ucsf:e(Mtid/bu':riQ5a00/pdfidustrydocuments.ucsf.edu/docs/gkxd0001 



D 


33 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


W. Farone - 

turns into ammonia. And the phosphate part of it 
helps bind things together. So you can use phosphates 
to help bind cellulose; and then the ammonium part, 
when you burn it, releases ammonia. 

Q That doesn't have the term "flavor" on it, 

like the mixed flavors or the other flavorant we saw. 
Why is that? 

A Well, it's not basically put there as a 

flavorant. The flavorants go in the flavor. These 
other chemicals help modify other properties. That 
says, "Urea," on there. That's the urea, they're 
adding urea at that point right there. 

There is another diammonium phosphate. 

Q Is that the Isosweet we just saw? 

A You will see many more of the same kinds 

of things. It's just ammonia that they're adding. 
That's just a scale here. I think you can go a little 
quicker. It's not quite like watching grass grow, but 
close. 

Q There is something on that there — we can 

almost see it — on that pump. Can you read it? 

A It says, "Urea." It is the pump line from 

the urea tank. That's propylene glycol again. The 
propylene glycol tank says that it's an irritant. 

Q That says, "Glycerin Head Tank," and. 
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"Ammonia Head Tank." What does ammonia head tank 
mean? 

A That's the tank from which the ammonia 

starts. You pressurize it out to feed through the 
rest of the system. This is the head of the process, 
simply called a head tank. It is no different than 
any other manufacturing process, for those of you who 
have been involved in it. It develops its own set of 
language as you go along. Head tank are simply the 
beginning of the highest pressure part of the process. 

That says, "Glycerin Head Tank Level 
Scan." They're keeping the level of glycerin in that 
tank where it is supposed to be. If it is too low, 
you can add more to keep this entire process going. 
That sign over there is flashing help. Somebody might 
be locked in there. 

There is a lot of plumbing and this is the 
kind of thing, by the way, that chemical engineers 
design and work on. This is typical of a chemical 
process facility. 

This is a liquid flavor. It's different. 
Remember, we saw before we had mixed flavors, and 
this one says, "Liquid flavor," it is still another 
flavor. We can't tell by looking at this what kinds 
of things, what other chemicals they are putting in 
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W. Farone - 

the flavors, but if you went to the MSDS sheet, 
remember, it would tell you more about it. 

Another glycerin tank. 

This one is hard to read. It says, 
"Solution Mixed Tank," and has a whole list of MSDS 
numbers. And it says, gives slight respiratory 
problems, skin and eye irritation — "Slight 
respiratory tract, skin and eye irritation." 

These signs, by the way, have to do with 
cleaning out the tanks. I don't know if anyone has 
had experience in this kind of facility, but you 
have to have people with you if you ever go into the 
tank and clean it out. You have to be specially 
trained so you don't get trapped and caught in one 
of these tanks. That's after they empty it. 

Q Are we looking at the size or the slurry 

of tobacco that's put on the web there? 

A Yeah. The tobacco pieces are mixed with 

the chemicals. That is put on the base. 

This sign says, "Propyl Parabens." Propyl 
parabens is a preservative. You've got all this sugar 
in this material, and you want to keep it from 
rotting, so a preservative is added to make sure that 
the sugar doesn't rot or ferment. 

And, in fact, when we were studying this 
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1 process, we found a very interesting phenomena going 

2 on, where without the addition of that bacterium here, 

3 that we're actually eating up nitrate, nitrate being 

4 something that when it's burned, gives you oxides of 

5 nitrogen, bad stuff, brown gas over the cities. 

6 And the bacteria, will eat up that nitrate 

7 because they use it as a food source. And that turned 

8 out to be an important finding. It allowed us to 

9 reduce the nitrate level of this material. I think 

10 actually we could go forward to the next section. 

11 Q He is doing that right now. We see here 

12 on the pump? 

13 A It's an ammonia pump. That's all those 

14 different chemicals we saw before. These are just the 

15 knobs that control the pumps doing this. If you had 

16 to stop it, you would know which button to push. 

17 Q Okay. What are we looking at here? 

18 A What you're looking at here, this is the 

19 waste part of the process. You'll see the actual 

20 pieces that come off of here a little better later on. 

21 This is kind of like waste material that didn't quite 

22 make the process, so this material here is going to be 

23 thrown away, I am quite sure. They could reprocess it 

24 and put it back in the process. 

25 Q All right. Now, what are we looking at? 


http://legacy.library.ucsf:e(Mtid/bu':riQ5a00/pdfidustrydocuments.ucsf.edu/docs/gkxd0001 



37 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


W. Farone - D 

A Now we're looking at — I talked earlier 

about the storage of the tobacco. Tobacco is stored 
in two different — 

MR. DUMAS: Excuse me. 

Your Honor, I have an objection. There 
has been no authenticity laid for this videotape. 
Foundation, Your Honor, at this point in time. 

THE COURT: Counsel. 

BY MR. WOBBROCK: 

Q Dr. Farone, are you familiar with the 

process that we're about to see? 

A Yes. 

Q And can you describe it with accuracy 

based upon your own observations? 

A Yes. 

MR. DUMAS: Same objection. Your Honor. 

He needs to describe what facility it is. 

MR. WOBBROCK: Let me ask another 
question. Your Honor. 

BY MR. WOBBROCK: 

Q In order to describe this process that you 

are about to describe, do you need to identify exactly 
what facility it is to tell the jury what we're 
looking at? 

A I don't believe so. This is the 
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beginnings of adding various kinds of tobacco into the 
manufacturing process. You're going to see how it is 
shipped out in some of these pictures, you're going to 
see them coming in. 

Q Have you looked at this film before. 

Dr. Farone? 

A Yes. 

Q And have you compared it with what you 

have observed with your own eyes? 

A Yes, I have. 

Q And is it a true and accurate 

representation of the process that you have previously 
observed with your own eyes? 

A Yes, it is. 

THE COURT: I will let him proceed, 
counsel. It will not be necessary to identify the 
specific plant, as long as it was a Philip Morris 
plant that makes tobacco that goes into the Merit 
cigarette. And I think his testimony was that 
reconstituted tobacco goes into Merit cigarettes. 
That was his earlier testimony. 

Proceed please. 

BY MR. WOBBROCK: 

Q Dr. Farone, what are we looking at here? 

A We're looking at the two different kinds 
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of ways tobacco is stored before it's turned into 
cigarettes. One is in these boxes, and the other, you 
are going to see pictures of what looked like big 
barrels. They're made out of wood. They're called 
hogsheads, h-o-g-s-h-e-a-d-s. It is sort of a term, 
again, that comes out of the tobacco industry. 

And what you are going to see is the 
various things that are added to the tank. This is 
another ammonia head tank which you are going to see. 
And these series of pictures will walk you through the 
cigarette manufacturing process from the chopping up 
of the tobacco. This is sort of the tail end of the 
making up the liquids that are applied to the tobacco. 

These are the same liquids that we saw 
before. That's Isosweet, which is the sugar 
solutions. This is propyl glycol. I think you can 
speed through here. 

Whoa — 

Q Back up just a little bit. 

A Right there. The purpose of this is 

showing you — 

Q That far enough? 

A I promised you I'd show you what the sheet 

looked like coming off the back end of that area. 

What you are going to see is that sheet going into 
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1 these containers. 

2 Keep going. This is actually at the same 

3 facility, sheet making facility. Philip Morris has 

4 two facilities. One makes the band cast leaf I told 

5 you about. The other one makes the reconstituted. 

6 Q What are we looking at there? 

7 A That is the slurry. This is the band cast 

8 process where they are heating up the entire thing and 

9 converting it into — you'll see in a moment — pieces 

10 of what's called reconstituted tobacco, for general 

11 terminology. There's two different kinds, but it's 

12 all called reconstituted tobacco. 

13 There is pieces of the reconstituted 

14 tobacco from the band cast facility, I believe this 

15 is. They're very similar, except for the way it's 

16 made. You can see what looks like chunks of tobacco 

17 after it comes out, bigger than normal tobacco leaf 

18 leaves. You are going to see it going into hogsheads, 

19 which are these big barrels to go to storage. Right 

20 there is being put into that big wooden barrel. 

21 And this device fills it up and applies 

22 pressure. You will see a little bit later on that 

23 those things are extremely well packed. They're 

24 packed under pressure. If you were to take the wood 

25 away from it, the contents of the barrel will sit on 
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W. Farone - 

its own. You will see a picture of that. So after it 
is filled, there is a ram that comes down, applies 
pressure to it. And then you'll see someone applying 
a top, which is also sealed onto the pressure. 

The complexity of all of this is why it 
took me about ten months to visit all the plants and 
to learn all the various processes. There is a top 
going on. 

Q Is that a wooden device? 

A Yes, it's made out of wood. And that will 

go to a warehouse where it's stored. And then when 
these various components are needed to make 
cigarettes, which I think we'll see on the next tape, 
they're shipped in and mixed back together to make 
what we call the filler, the stuff that goes inside 
the cigarettes. 

Those are stems. 

Q Are those the stems like the stems we're 

talking about that are ground up to make the 
reconstituted leaf? 

A Yes. This is another little section still 

on the reconstituted part, but we'll get there. Have 
a little patience. 

Q Now, sometimes is the reconstituted leaf 

put In something other than a wooden hogshead? 
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W. Farone - 

A Well, they use wooden hogsheads and you'll 

see these cardboard boxes, totes they're called, about 
four foot square. 

Q Did you call them coats? 

A Totes, t-o-t-e-s. 

Q Totes. 

And, Your Honor, if the — with the 

Court's indulgence, we can continue, or we can save 
the actual putting it into a cigarette for right after 
lunch. We have about 10 more minutes. 

THE COURT: Let put it in the cigarette 
after lunch. 

MR. WOBBROCK: All right. 

THE COURT: Let's take a break right now, 

thank you. 

(The following proceedings were held in 
open court, out of the presence of the jury:) 

MR. WOBBROCK: Your Honor, what time would 
we reconvene? 

THE COURT: 1:30. I know I have a short 
matter, but that will be very short. Be here at 
1:30. 

You may step down. Doctor. 

(Noon Recess taken at 12:00 p.m.) 
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W. Farone - D 
AFTERNOON SESSION 

(Whereupon, the following proceedings were 
held in open court, out of the presence of the jury 
at 1:30 p.m.:) 

THE COURT: All right. Counsel, you may 
proceed with this witness and the videotape that you 
were playing. 

MR. WOBBROCK: I would like to. 

Your Honor, but Philip Morris' Mr. Walsh is not 
here. So I don't know how to do that, but maybe 
he'll be showing up. If not, we'll talk a while. 

THE COURT: We can always do that. 

MR. WOBBROCK: Do you know if Mr. Walsh is 

coming? 

MR. PHILLIPS: He may be stuck in a line. 
MR. WOBBROCK: How about if I ask some 

questions? 

THE COURT: Why don't we do that while we 

wait. 

BY MR. WOBBROCK: 

Q We're just going to shift gears a little 

bit until we get back to the cigarette manufacturing; 
but you mentioned. Dr. Farone, a number of cigarettes 
that they could make a day when you were working 
there? 
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1 A We had achieved one billion cigarettes a 

2 day. 

3 Q And do you know if that number stayed the 

4 same or changed since you left? 

5 A I don't think their ability to make them 

6 has changed very much. The number of cigarettes 

7 totally being made, I think, has decreased somewhat 

8 since 1984. 

9 Q Uh-huh. So if we're making a billion 

10 cigarettes a day, let's assume that we just raised the 

11 price of a cigarette a penny. How much more could we 

12 make a year? 

13 A Well, if you assume that you made 250 

14 days' worth of cigarettes, that would be 250 billion 

15 cigarettes, so a penny per cigarette or 20 cents a 

16 pack would be 2.5 billion dollars. 

17 Q 2.5 billion dollars by raising the cost of 

18 a cigarette one cent in one year? 


19 

A 

Yes . 


20 

Q 

In one year? 


21 

A 

Yes. 


22 

Q 

We talked about urea. 

And tell the jury 


23 again how urea reacts in a cigarette and what it does. 

24 A Well, when you burn it as we have left up 

25 on the chart there, it's one of the chemicals when 
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W. Farone - 

burned turns into ammonia or will give off ammonia as 
a gas. 

Q When it sweeps down the inside of the 

cigarette rod or the filler, then what does it do? 

A Well, one of the other products of 

combustion is water and carbon dioxide. I don't know 
if anyone has had any experience smoking, but I'll 
explain it. 

Behind the coal of a cigarette, the 
tobacco gets a little damp from the water that 
condenses on it, so the water condenses on the 
tobacco. When you sweep ammonia through the wet 
tobacco, it actually releases the nicotine. It goes 
into the freebase form, and from there it becomes 
volatilized. 

As a matter of fact, you can use ammonia 
to do what we call denicotinize tobacco. If you sweep 
ammonia through wet tobacco, you can take out 
virtually all the nicotine that way. While I was at 
Philip Morris, that was one of the technologies we had 
to remove nicotine from tobacco. 

Q So let's just take a moment about that 

because I think we're going to hear some more about 
that from the defendants. 

When you were at Philip Morris, you had 
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1 the technology to take nicotine out of tobacco. Is 

2 that what you just testified to? 

3 A Yes, that's correct. 

4 Q And that was 1976 to 1984? 

5 A Well, actually in 1976, there was more 

6 than one way of doing it; but that was one way we used 

7 to make denicotinized cigarettes for various test 

8 purposes. 

9 Q And did that have anything to do with 

10 acquiring a company that made Sanka? 

11 A No. 

12 Q So are you aware of something called a 

13 super-critical process of denicotinizing cigarettes 

14 that was connected with decaffeinating coffee? 

15 A Well, sort of. When I was at Philip 

16 Morris, we started a program of super-critical fluid 

17 extraction. That was started in the physical research 

18 division. As a matter of fact, I hired a young woman, 

19 Dr. Jenny Patrick from MIT, whose speciality was 

20 super-critical fluid technology. And we envisioned, 

21 at that point, using super-critical fluid technology 

22 to extract a class of chemicals that is cancer-causing 

23 called tobacco-specific nitrosamines. 

24 And one of the ways that we envisioned 

25 doing that was to extract the tobacco-specific 
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nitrosamines. You probably — they are very closely 
related to nicotine, so you maybe have to take the 
nicotine out with it. 

And then what you would do in principle 
was to separate them and add the nicotine back. So 
this was one way that we had thought of removing a 
class of compounds from tobacco that would reduce that 
particular carcinogen in tobacco smoke. 

Q So that technology of removing nicotine — 

well, let me go back. 

Do you know when Philip Morris acquired 
this company that knew how to take caffeine out of 
coffee? 

A Well, you can take caffeine out of coffee 

several ways. You can take it out with water. If you 
look on a coffee can, they have naturally 
decaffeinated and super-critical fluid. And in fact, 
in 1954 through 1956, there were cigarette products 
sold in the United States commercially, the name of 
the product was Sano, S-a-n-o, and there was a King 
Sano version, that were denicotinized. 

So denicotinizing or removing the nicotine 
from tobacco was no — required no new technical 
breakthroughs. However, if, in fact, you had all the 
equipment and you had what you needed for doing 
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coffee, there is no reason why you couldn't do 
tobacco, too. 

Q Getting back to the urea, at your current 

place of business, do you have a laboratory? 

A Yes, I do. 

Q Have you recently analyzed Merit 

cigarettes? 

A I have. 

Q And have you determined whether or not 

they contain urea? 

A According to the recent analysis that I 

made a week before last, it had about three-tenths of 
one percent if urea, and the range in the products 
that we found was from .1 percent up to about .3. 

MR. WOBBROCK: Anybody know how to turn on 
the viewer? 

MR. PHILLIPS: I wish I could help you. 

MR. TAUMAN: Try the remote there. 

MR. WOBBROCK: We're ready to roll. 

BY MR. WOBBROCK: 

Q We're going to go back to making some 

cigarettes, I think, and you can tell us what we're 
looking at here, if you would. Doctor. 

A When we left off we were looking at making 

reconstituted leaf, and two different ways of doing 
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it. And now what we're going to see actually the 
tobacco is coming back from where they store them in 
warehouses and being turned into tobacco — into 
cigarettes. This is still on the reconstituted. We 
should be finishing this very shortly. 

Q Is that the pan you were telling us about 

for the cast leaf? 

A This is the band cast. 

Q What is that from? 

A That's the material being cooked. And I 

think we saw this section before and you're going to 
see the leaf coming off of it. This is a refiner. 
That's what chops it up in to small pieces that you 
see here, that device. It is a bunch of blades that 
swirl around and cut it all up, mix it with water. 

We could actually go through this 
relatively quickly. I think as we've seen — 

Q There we are. 

A Yes, there we are. I think this the 

section where — this is in the manufacturing center 
where the cigarettes were actually made. And we're 
going to see the various ways of tobacco after it has 
been stored, there is the hogshead we were talking 
about before. There is another hogshead. 

And we're going to see cardboard boxes 
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which I called totes before. 

Q I don't see too many people. 

A Well, it's very automated. You see the 

wood has been removed from the hogshead? You have the 
bottom plate for it to roll on and the tobacco is 
packed very, very tightly in there, or the 
reconstituted leaf or whatever component we're putting 
in. These various forms of tobacco are now going to 
be mixed together. We're going to break it all apart 
and mix it together. So there is a lot of mixing that 
goes on. 

To take these various components and the 
way you specify a blend of tobacco is you specify so 
many of one kind of hogshead of different kinds, so 
many of another kind, so many totes. So they have 
what they call a blend sheet. And these are the 
different materials that have been withdrawn from the 
warehouses that are on their way to be all mixed 
together. 

Q Can the nicotine level of the cigarette be 

adjusted by this mixing process? 

A Well, when one buys tobacco, you buy 

tobacco with different nicotine levels. And one of 
the things that can be done is that you can adjust the 
nicotine in a cigarette by the level of nicotine in 


http://legacy.library.ucsf:e(Mtid/bu':riQ5a00/pdfidustrydocuments.ucsf.edu/docs/gkxd0001 



51 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


W. Farone - D 
tobacco that you mix together. 

For example, burley tobacco has generally 
more nicotine than bright tobacco. So that by using 
more burley tobacco, like we did in Merit, for 
example, you can raise the nicotine level. This is 
being mixed. This hasn't been cut up yet. 

What's going to happen after they mix all 
these different pieces of tobacco materials, they are 
going to spray some liquids on it. Those are called 
casings. Those liquids are intended to allow it to be 
cut up without being turned to dust. So this is all 
being mixed. And then as you will see it having some 
casing, burley top casing cylinder. 

They are putting casings on there. Those 
are liquids to make it more plastic, comes out of 
there and that is going to be cut, cut up into 
strands. That's another way that you can modify what 
the cigarette delivers. You can change the thickness 
of the strands. Basically, thinner strands make a 
smaller aerosol. Thicker strands, when you burn it, 
like pipe tobacco, make a larger aerosol. 

There is a cutter. It has now been cut up 
into strands and there is going to be one more 
application of flavoring materials to it. Not very 
original, the flavoring that is put on after you cut 
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W. Farone - 
it up is called the after cut flavors. 

Q What are some of those? 

A Those are things like licorice, chocolate, 

wine, things like that. So it's going to go through, 
those are the flavor tanks. It's going to be sprayed 
on the tobacco. It's already been cut. And the cut 
tobacco, after it goes through sprayer and dryer, 
you'll see it goes to the cigarette-making process. 
Now, what you're seeing there looks like toilet paper, 
but actually that is the cellulose acetate, tow, 
t-o-w. 

That's being squeezed up into the filter 
of cigarettes. And the way it is done is to make two 
filters back to back. And then you attach two 
cigarette rods at the end of each filter. It's a 
machine called the combiner, and then you have to cut 
it in half to make two cigarettes. 

They make the filters, two of them, back 
to back. And the filters are combined with the rod. 
The rod is that cut up tobacco and it is put into a 
very, very long strip of paper, packed in there, and 
then those cigarettes are cut up. 

These machines at the time I was there 
could make around 12,000 cigarettes a minute, and we 
were looking at machines that could make upwards of 16 
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to 18,000 cigarettes. And, of course, there are lots 
of those machines which is how you end up with a 
billion a day. 

All of equipment for putting these in 
packs and then the packs are put in cartons, the 
cartons are put in boxes, that's all automatic. 

Q There is a Marlboro upside down there; is 

that right? 

A Yes. 

Q That's a Philip Morris product? 

A Yes. 

Q Is this image showing, it's now heading 

towards the packaging stage? 

A Yes. It's going into the individual 

packs. The packs have been wrapped with a 
cellophane-type wrapping material. And then those 
individual packs are grouped together and put in the 
cartons, ten to a carton. And then the cartons are 
put in boxes. These machines are very expensive, and 
they're especially made for the cigarette industry. 

Q It looked like that machine was made in 

Italy; is that right? 

A Yes. The two major manufacturers are in 

Italy and the United Kingdom. Those are the 
individual packs going into the boxes now and we're 
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W. Farone - 
putting 10 packs per carton. 

There is some very sophisticated 
technology used in this. For example, on the 
cigarette-making machines, you can actually measure 
the density of every one of those 12,000 cigarettes 
being made every minute. There is a theme of 
electrons called Beta gauge. It actually measures the 
gauge of the cigarette. So if you don't have enough 
tobacco in a cigarette, it can be rejected. 

Q So it looks like Marlboro cartons again; 

is that right? 

A Yes. Now, they're putting packs into 

cartons there. Because of all this automation there 
is a lot of wastage, cigarettes that don't end up 
getting into the final product, and those are called 
ripper shorts. They rip them up and they put them 
into RL or BL processing, as you saw earlier. 

Q The reconstituted leaf and the blended 

leaf? 

A Right, waste product goes there. I think 

that is basically it. 

Q Dr. Farone, what we saw there, although we 

saw Marlboro cigarettes. Merit cigarettes, are they 
made essentially the same way? 

A Essentially the same way. In the 
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manufacturing center, at least when I was there, what 
they would do is dedicate certain machines each day to 
making certain brands of cigarettes. That Marlboro 
carton that you saw sitting up at the side was a 
designation that that machine on that day was making 
Marlboro Lights. 

Some of them are dedicated, Marlboro, 
being such a large brand all the time, to make 
Marlboros. Some machines are switched from making one 
brand to another brand on a daily or weekly basis. 

Q I talked to you about ammonia and 

mutagenicity, this mutagenicity that you told us about 
on Exhibit 2000. Is there a relationship between the 
use of ammonia or can there be, and mutagenicity? 

A Yes, there is. 

Q Are there internal Philip Morris documents 

that substantiate that issue? 

A Well, yes. I mean, when I was there, we 

knew that if you added materials that created ammonia 
to a cigarette that you would increase the toxicity. 

As you would increase the mutation in these tests that 
we ran to determine relative toxicity of the material. 

If you added ammonia, you end up causing more 
mutations in the bacteria that we were talking about 
earlier. And there are several examples of that. 
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W. Farone - 
MR. WOBBROCK: 395, counsel. 

MR. PHILLIPS: No objection. 

BY MR. WOBBROCK: 

Q This is the cover page of Exhibit 395, and 

it looks like the title here is, "6906, The Biological 
Effects of Smoke." 

What does the 6906 refer to? 

A Well, projects were given charge numbers. 

As the scientists worked on a project, they could 
charge the time off to the project and when you bought 
the supplies, it would be charged against that 
project. 

Q This is March 25th of 1983, when you were 

working there? 

A Yes. 

Q Here is your name, although it's printed 

over, "Dr. W.A. Farone," correct? 

A That's correct. 

Q And above that is Dr. T.S. Osdene? 

A That's correct. 

Q And we're going to refer to Page 36, and I 

am going to ask you to translate the scientific 
language that is on this document for the jury and 
tell us what that means. We're going to go from this 
page to the next page. 
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"Effective ammonia treatment on bright 
tobacco on S/M activity." 

And I think these are footnote numbers, 
are they not? 

A Yes. 

Q 3068-70. Okay. What is "S/M activity"? 

A That is salmonella mutation. This is the 

so-called Ames test that we were talking about earlier 
where you add a chemical to or chemicals or smoke 
condensate to a petri dish and see whether or not it 
causes mutations. 

Q Can we stop right there? 

A Sure. 

Q Let's take it real slow. And tell us why 

do you want to do this Ames test? How does checking 
salmonella tell anybody any information about how a 
cigarette is going to affect a human being? 

A The mutation is a cellular level 

phenomena. And what happens is that the carcinogen or 
mutagen the chemical that is going to cause this 
change in the cell attacks the nucleus of the cell. 

I will use an analogy. Let's stop for a 
moment, and you're a cell, okay, in the lung 
somewhere. And a carcinogen or chemical headed toward 
that cell, you can envision that being a bullet. If 
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that bullet hits a vital organ, the vital organ here 
being the DNA that is the genes of the nucleus of the 
cell, it can cause a permanent change, a mutation. 

And you may have something like a hundred 
thousand bullets from smoke headed toward that 
particular cell. And one of the things we try to 
determine is, okay, if we know it causes a mutation, 
and we know that there is a lot of it headed toward 
the cell, we try to get from these tests the dose 
response. 

That is, how much do I have to reduce it 
by before I have a significant chance of missing the 
cell? For example, if I reduce the number of bullets 
from 100,000 to 30,000? 

Q It would be a 70-percent reduction. 

A That would be a 70-percent reduction. Is 

30,000 bullets headed toward the cell better? It is 
better, but does it make a significant difference? As 
a matter of fact, is 10,000? We had evidence from 
this kind of testing that reductions of 90 percent of 
the bullets wasn't enough. You had to get it way, way 
down to be able to have a chance of missing the cell, 
and not all chemicals score in these tests. 

You can show the difference between 
chemicals that are mutagenic and ones that are not. 
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For example, you have seen glycerin before. Glycerin 
in this test does not score. Glycerin is one of the 
safer things for mutation. There might still be some 
other kinds of toxicity related to it, but not all 
chemicals are mutagens and not all mutagens will cause 
cancer. 

So this test, even though it is done on 
bacteria, relates to a basic phenomena of life. That 
is what happens to the genes that are inside of the 
cell. And that mechanism of genetic effect is the 
same whether you are a bacteria, whether you are a 
skin cell, a living skin cell, whether you are a liver 
cell or whether you are a lung cell. 

Same general idea, things that cause 
mutations and have DNA and they have to get into the 
cell to do that, so they have to reach the cell wall 
and then can attack the nucleus. 

Q Let's see what Philip Morris knew then. I 

am going to read this for the record. And then I'll 
stop occasionally and you can tell us what I've read. 
"A prolonged heat and ammonia." 

By the way, NH3, that means ammonia? 

A That is the chemical terminology for 

ammonia, yes. 

Q "A prolonged heat and ammonia process for 
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1 treating bright tobacco is being developed as one 

2 aspect of a program at R & D to provide a subjectively 

3 equivalent replacement for burley." 

4 What does that mean, that sentence? 

5 A Burley has a stronger taste. It has more 

6 nicotine. It has more impact. It has more response 

7 to a smoker than bright. There are two different 

8 types of tobacco, remember, burley is the air-cured 

9 tobacco grown in Maryland. Bright is put through a 

10 curing process. They heat it up in these long barns. 

11 During the process of heating it, they dry up some of 

12 the nicotine. 

13 The amount of nicotine and the amount of 

14 nitrogen-containing materials is important for two 

15 things. It is important for helping deliver the 

16 nicotine because nicotine is a nitrogen-containing 

17 material. But it turns out that chemicals that 

18 contain nitrogen, by and large, are more toxic. 

19 They're bases. They are more toxic in causing 

20 mutations. 

21 We knew that burley caused mutations more 

22 than bright. So what we were trying to do was to find 

23 a substitute for burley that might cause lesser 

24 mutations. So one idea was to take bright tobacco and 

25 add ammonia to it, so we're trying to find a burley 


http://legacy.library.ucsf:e(Mtid/bu':rTQ5a00/pdfidustrydocuments.ucsf.edu/docs/gkxd0001 



D 


61 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


W. Farone - 

replacement by doing this. 

In the process of doing this, what we 
found out is that when you add ammonia to things you 
make it more mutagenic, just like the burley was 
originally. In other words, the reason why burley is 
more mutagenic, it has more nitrogen in it, more 
ammonia-like compounds. 

Q So the next sentence, "This treatment also 

produces a significant increase in the total N and 
soluble NH3, and significant decrease in reducing 
sugars." 

A Those are all the chemical parts of what 

is happening. We are adding ammonia, so we're 
increasing the total nitrogen. And soluble ammonia, 
that means there is going to be more of it that you 
can get out when you put water in there. And it 
reacts with the sugars that are present in tobacco. 

Q "A study was initiated to determine what 

effects this NH3 ammonia/heat process had on bright 
CSC activity." 

What does that mean? 

A Activity again is the score on this test. 

The more active it is, the more mutations it caused. 
CSC stands for smoke condensate. 

Q Concentrated smoke condensate? 
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W. Farone - 

A Right. It is the condensate that comes 

out the back end of the cigarette. 

Q "Two experiments were run to compare the 

S/M activity." 

S/M again? 

A Salmonella mutation. 

Q Okay. Are these the experiment numbers or 

something? 

A No, that's a form — that is a type, TA98 

is a strain of bacteria that is used in the salmonella 
test. 

Q "Of the concentrated smoke condensate 

resulting from this treatment to bright with the 
concentrated smoke condensate from untreated bright 
and a" — I don't know what that means, "DBG burley." 

A A type of burley. 

Q "The samples tested in each experiment 

were obtained from different sources. The data. Table 
12, show that the ammonia treatment, NH3 of bright 
tobacco resulted in — IT, concentrated smoke 
concentrate." 

What does IT mean? 

A Impaction trap. It's a way of collecting 

condensation. You can collect tar on a pad or you can 
collect it in a comb trap or you can collect it in an 
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W. Farone - 

impaction trap. We're testing the smoke, okay, so we 
have to collect the smoke. There are several ways we 
can collect the smoke to use in tests. 

Q "So resulted in impaction trap 

concentrated smoke condensate with activity similar to 
that of burley tobacco, two to three times more active 
than bright tobacco." 

What does that term "more active" mean? 

A Can you move it over to the right, sir. 

As I said, it was well known, I learned it 
the first week I was there, that burley tobacco was 
more active, contains more mutagens. The smoke from 
burley tobacco contains more mutagens than the smoke 
from bright. 

And this points out, it is two to three 
times more active. And what this is saying, that we 
concluded at this time that the addition of ammonia 
for the adding of nitrogen was a significant factor in 
why it is two to three more times active. 

Active means it's more mutagenic. And MS, 
IT, CSC, these are all codes. Main stream, impaction 
trap, concentrated smoke concentrate. It's full of 
acronyms, but it just means basically the tar from the 
smoke. 

Q "This treatment would not increase the 
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W. Farone - 

level of proteins or amino acids in the filler which 
could be precursors of S/M activity." 

Salmonella/mutagenic activity. 

A We also knew from prior testing, this is 

1983, and I had already been working there since '76. 

A lot of previous work showed that the higher the 
level of proteins you had or amino acids, the higher 
the mutation of activity. 

As a matter of fact, there was a major 
program that the U.S. Department of Agriculture 
advocated at one time, try to take the protein out of 
tobacco, the idea being, if we took the protein out of 
tobacco, we might be able to lower the disease 
causation rate. 

Q So it says that this treatment would not 

increase these levels of proteins or amino acids. Do 
we have that right? 

A Right. Because we're not doing anything 

to proteins. All we're doing here is adding a little 
bit of ammonia. 

Q So we put that issue out and then we say, 

"This suggested that ammonia reacted with filler 
constituents to form nitrogenesis components which 
serve as additional precursors of S/M, salmonella 
mutagenic activity." 


http://legacy.library.ucsf:e(Mtid/bu':riQ5a00/pdfidustrydocuments.ucsf.edu/docs/gkxd0001 



D 


65 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


W. Farone - 

A That's correct. This is important. This 

kind of testing, we did not have available in this 
type of testing for various reasons. A test of the 
Merit cigarettes, okay, this isn't a Merit cigarette, 
but what it is is a discussion of generalized 
phenomena that you could reasonably conclude would 
take place in cigarettes. 

It's the same kind of tobaccos, same kinds 
of materials. We knew and it was widely accepted if 
you find documents from other places, other companies, 
other tobacco companies, you'll see the same thing. 

It is well known that ammonia added to tobacco 
increases the mutagenic activity of that tobacco. 

Q So that's the bottom line lesson of this. 

Do we have to read the next paragraph to get that 
bottom line lesson from this part of it? 

A No. 


Q So ammonia added increases the mutagenic 

activity. Is that a good or a bad thing? 

A That's a bad thing. We don't want to 

increase the mutagenic activity of tobacco. 

Q Now, wait a minute. We have seen and you 

have so testified that ammonia is added to these 
cigarettes. If it is not a good thing, why are they 
doing it? 
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W. Farone - 

A Well, there are two possibilities for why 

they're doing it. There is one that I have seen that 
I don't agree with. And there is one that I think is 
right. 

One possibility is that they add it for 
some kind of flavor. And I don't agree with that, 
because I think it would be unconscionable to add 
ammonia as a flavor when you know it increases the 
mutagenicity. 

When I was at Philip Morris, the reason 
that I thought we were doing it was to manipulate the 
nicotine level. Because if we increase the 
nicotine-to-tar ratio, people might get less tar. Now 
we're trading off to things we're making, a milligram 
of smoke from a cigarette with ammonia added a little 
more mutagenic, so we're accepting that. 

But if you are dramatically reducing the 
amount of milligrams total that somebody would get, 
that could reduce the risk. That was the rationale 
with which we did this. I can't think of a rationale 
where just because it was a flavor and might sell more 
cigarettes that you would put in a material that 
causes more mutagenicity. 

But if you are doing to manipulate 
nicotine, as I thought we were when I was there, I 
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W. Farone - 

thought that was a trade-off that might be acceptable 
if — and this is a very important if — if you tested 
the final product that you did this in to make sure 
that you actually made an overall benefit. 

Q Now, are you able to show, with the help 

of maybe a drawing of a simple chart, whether or not 
you were able to achieve this goal of a safer 
cigarette with the Merit doing this ammonia addition, 
compared to, say, a Marlboro or Benson & Hedges? 

A Well, we may not need a chart. I may be 

able to explain it. If you — we have Federal Trade 
Commission tar delivery numbers. Let's, for example, 
take — these are kind of arbitrary, but let's say for 
example we have Merit at 8 milligrams and we have a 
Benson & Hedges at 12. 

Q Are we talking tar or nicotine? 

A Tar. 

Q Okay. 

A Now, we have nicotine associated with 

those, and you probably heard that people don't smoke 
like machines, so the numbers might go up when people 
smoke. 

Q That's called compensation? 

A Compensation. 

Q We've heard about that. 
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W. Farone - D 68 

A So let's say there are increases in both. 

It's known that the increase in compensation of 
exposure to tar, it doesn't pass one another. In 
other words, once I get through compensating for Merit 
versus Benson & Hedges, Benson & Hedges might go up a 
little bit and Merit might go up more, because it is a 
lower-tar cigarette. 

But it doesn't pass it. They don't get 
more tar, so there is still a difference between those 
two in terms of the amount of tar that you're going to 
get, especially if you compensate. You don't 
compensate for tar, you compensate for nicotine. 

If we increased the nicotine-to-tar ratio, 
now the question is, if I look at an individual 
milligram of smoke from a Merit, of tar from a Merit, 
and I compare it with Benson & Hedges, is that 
milligram more toxic than a milligram from Benson & 

Hedges? 

The evidence that we had, because it had 
higher burley tobacco in it, was that it was. That a 
milligram of tar from a Merit is a little more toxic 
than a milligram of tar in the Benson & Hedges. And 
to explain how you have the same weights but different 
toxicity, the chemicals are different. 

Let me give you an example that might 


http://legacy.library.ucsf:e(Mtid/bu':riQ5a00/pdfidustrydocuments.ucsf.edu/docs/gkxd0001 



D 


69 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


W. Farone - 

help. Suppose I had a 10-milligram cigarette, and the 
10 milligrams was water. And suppose I had a 
one-milligram cigarette, but the one milligram was 
tobacco-specific nitrosamines, the nasty 
cancer-causing chemical. Which would be better: The 
1 or the 10? The 10, obviously, is better. 

So just because you have less tar doesn't 
necessarily mean it is better unless you do the 
biological tests to prove that you have lower scores 
in these biological tests. So if — and it appeared 
to me from the testing we had done, if you add burley 
to cigarettes, it goes up. 

We added burley to Merit, so the big 
question that I posed within one week or two weeks of 
joining Philip Morris is when we reduce the tar, from 
Marlboro, Benson & Hedges, and introduced Merit, is 
that, in fact, a safer cigarette? Did we, in fact, 
reduce the overall toxicity? Because you have this 
very complicated thing of the tar may be more cancer 
causing even if you are delivering less. 

Q And what's the answer to that? 

A The answer to that is that I was not 

allowed to — 

MR. DUMAS: Objection, Your Honor, 
improper foundation. Any opinion needs to be to a 
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W. Farone - 
reasonable degree of scientific probability. 

MR. WOBBROCK: I'll restate the question. 

BY MR. WOBBROCK: 

Q Do you have an opinion — let's, first of 

all, jump right to that, and we'll talk about efforts 
to find out further information. 

Do you have an opinion to a reasonable 
degree of scientific probability. Doctor, whether the 
Merit cigarette provided a safer alternative to Benson 
& Hedges? 

A I do. 

Q What is you opinion? 

A My opinion is that it did not, and I can 

provide a basis. 

Q And please tell us the basis. 

A There are several bases. First of all, we 

know that burley tobacco is more mutagenic in the 
testing. 

Q And there is more burley in a Merit? 

A There is more burley in a Merit. We 

increased the amount of burley in a Merit. The second 
is that in the 20 years that have elapsed since then, 
epidemiology studies have not shown any evidence that 
smokers of Merit have a lower risk of cancer than 
smokers of higher-delivery cigarettes. 
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W. Farone - 
Okay. The third evidence that I had is 
discussions that I had with people at Philip Morris 
who essentially agreed with that assessment who 
claimed to have done studies that followed exactly 
that line of reasoning. And because of that, we 
embarked on a program to lower tars even further. The 
lowering from the Marlboro level to the Merit was not 
enough to cause a significant reduction, so we needed 
to go much lower. 

Q Now, let's talk about what you learned 

about the comparison of Merit cigarettes with other 
brands or other models, like Marlboro or Benson & 
Hedges, from your discussions with your colleagues. 
Let's go back a step now and ask you this: Did you 
participate or were you allowed to participate in the 
comparison testing of Merit cigarettes with Marlboros 
or Benson & Hedges, other brands or models of 
cigarettes? 

A Well, yes and no. I was allowed to obtain 

information in a very circuitous route. I was not 
allowed to be part of those tests myself personally. 
There was a system that Philip Morris had for 
performing those tests that were done by Dr. Osdene 
and his colleagues. And my access to those was 
through Dr. Osdene. I was to ask him these kinds of 
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W. Farone - 

questions. He would either run the test, or from 
previously-run test data, he would answer the question 
as to whether Product A was better or less better than 
Product B. 

Q Did that involve a laboratory by the name 

of INBIFO? 

A I-N-B-I-F-0. It's a laboratory in 

Germany, in Cologne, Germany. And that was one of the 
laboratories that was involved, yes. 

Q Now, I don't want to get into that right 

now because I think we're getting a little ahead of 
ourselves. Let's go back and talk about some basic 
concepts and look at some documents again. 

First of all, you have recently tested a 
Merit cigarette within the last 10 days or so? 

A The last two weeks, yes. 

Q And did you, I believe you told the jury 

you found a certain amount of urea in the cigarette? 

A Approximately, best I can remember, about 

three-tenths of a percent. 

Q And how did that compare to the urea that 

was added to the cigarette at the time you were 
starting at Philip Morris on a Merit cigarette? 

A I recall levels of about two-tenths of a 

percent. In support of that, if you were to check out 
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W. Farone - 

the R.J. Reynolds Web site where they talk about the 
levels of — 

MR. DUMAS: Objection, Your Honor. That 
has been subject to a previous pretrial ruling by 
the Court. 

MR. WOBBROCK: That is not correct. 

Your Honor. 

MR. DUMAS: I would like to be heard on 
that. Your Honor. 

THE COURT: All right. I'll have the jury 
step out briefly please. 

(The following proceedings were held in 
open court, out of the presence of the jury:) 

THE COURT: All right. Counsel, your 

objection? 

MR. DUMAS: Mr. Phillips should be heard. 
Your Honor. 

THE COURT: All right, Mr. Phillips. 

MR. PHILLIPS: Well, Your Honor, it is not 
entirely clear where the witness is going, but we 
have already had a ruling regarding other company 
documents that were not in Philip Morris' 
possession. So to the extent that the examination 
is going that direction, it does address the in 
limine ruling that the Court has already made in 
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that regard. 

If it is just in relation to a published 
document published by R.J.R., then it's hearsay. 

It's complete hearsay. He should not be able to 
testify to the contents of another company's 
documents, even if it is published for purposes of 
his testimony, because it is completely hearsay. 

THE COURT: Counsel for the plaintiff. 

MR. WOBBROCK: Your Honor, Rule 702 allows 
a witness to refer and base his opinion on anything 
that he would normally base his professional opinion 
upon. That was just expressed as the basis of his 
opinion. We're not going to offer the document into 
evidence at this time. We're not going to refer to 
it anymore. It is just simply the basis of his 
opinion. 

And we're going to move on, so I don't 
think there is an issue really. 

MR. DUMAS: Well, Your Honor, counsel is 
absolutely correct, an expert witness can rely upon 
hearsay in forming an opinion. He can articulate he 
has relied on other things out there in the world 
for his opinion, but he cannot articulate what the 
hearsay document says, which is exactly what this 
witness was in the process of doing when I made my 
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W. Farone - D 75 

objection. 

He said, "R.J.R. Web site says," blah, 
that's when I objected. He can't do that. That is 
hearsay. He can make an oblique reference that, "I 
have reviewed other documents," fine, and not go 
into the specifics of it. But he can't go talk 
about what those out-of-court statements are. 

MR. WOBBROCK: You know, I am being double 
teamed. First him and now it's him. 

MR. PHILLIPS: We're following their lead. 

Your Honor. They have three usually talking. 

MR. WOBBROCK: We're not going any further 
into the document. Judge. 

THE COURT: All right. We're not going 
any further into the document. Bring the jury back 
in. 

MR. WOBBROCK: Counsel, I am going to 
refer to 456 and 435. 

MR. PHILLIPS: 456 and 435. 

(The following proceedings were held in 
open court, the jury being present at 2:28 p.m.:) 

THE COURT: All right. Let us proceed 
once again. 

MR. WOBBROCK: Thank you. Your Honor. 

MR. PHILLIPS: No objection. 
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1 BY MR. WOBBROCK: 

2 Q Referring to Exhibit 456, Dr. Farone, does 

3 this show some of the ingredients in a Merit 

4 cigarette? This is for the jury's information. It's 

5 off the Philip Morris Web site. It is Exhibit 456. 

6 It's dated 1-II-2002. 

7 Now, my question to you. Dr. Farone, does 

8 this show some of the ingredients in a Merit 

9 cigarette? 


10 

A 

Yes. 


11 

Q 

Does it show all 

of the ingredients? 

12 

A 

Well, there is sort of a catch-all phrase 

13 

at the end. 

natural and artificial flavors. We don't 

14 

know what is considered a natural or an artificial 

15 

flavor that 

has been added. 


16 

Q 

What about urea? 

Does it list urea? 

17 

A 

No, it does not. 


18 

Q 

Is urea ammonium 

. hydroxide? 

19 

A 

No. 


20 

Q 

Does urea, when 

burned, produce ammonium 

21 

hydroxide? 



22 

A 

No, it produces 

ammonia, the gas. 

23 

Q 

You caught me. 

I went beyond my field and 

24 

you caught 

me right away. 


25 

A 

Well, which, if 

you put it in water, will 
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W. Farone - 

produce some ammonium hydroxide. So in the little 
droplets if you have ammonia in a dropiet of smoke, 
some of it will be in the form of ammonium hydroxide, 

depending on the pH. 

Q Now, ammonium or ammonia is in other 

products, is it not? 

A Yes. 

Q Is it a fairly common ingredient in other 


products? 

A 

Q 

A 

products." 
cleaners. 
of ammonia 
used for c 
that sort, 
be used in 
the pH is 
irritating 


Ammonia? 

Ammonium or some ammonia-based compound? 
Depends on what you mean by "other 
I mean, it is used, for example, in window 
And it's used — I mean, you can buy a form 
, as most peopie who do cleaning know, it is 
leaning floors and windows and things of 
So it is used in other products. It can 
some food products in minor amounts, where 
controlled to sort of make it not very 


Q Uh-huh. And is there a 

generally-recognized standard, something calls GRAS, 


G-R-A-S? 

A Well, there is a generally recognized and 

safe standard for different purposes. For example. 
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1 there is a GRAS list for food additives. 

2 Q And how does that differ in the testing of 

3 a food additive compared to what's put in a cigarette? 

4 A Well, there is no GRAS list for things 

5 that you inhale, so there has been an attempted 

6 analogy, which from my experience at Lever Brothers 

7 would be totally inappropriate, to say that things 

8 that you inhale are subject to a list of safety for 

9 things that you ingest or eat. 

10 Q And would it apply particularly if the 

11 things that you Inhale have been burned, have 

12 undergone pyrolysis? 

13 A Pyrolysis or combustion further modifies 

14 them, and In the case of ammonia, when you put It In 

15 it turns into many different chemical compounds 

16 evidenced in the literature by many different 

17 reactions that occur, so it can turn into things like 

18 pyridlnes and pyrazines, p-y-r-i-d-i-n-e-s and 

19 p-y-r-a-z-i-n-e-s. And those are chemical compounds 

20 that have nitrogen incorporated into a ring structure, 

21 and many of which have various toxic effects. 

22 Q When we look at this list again, we also 

23 see sugars up here. What happens when sugars are 

24 burned In a cigarette? 

25 A Sugars, when they are burned, produce 
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1 water, carbon dioxide, carbon monoxide and aldehydes. 

2 The two that you're most familiar with, I think, are 

3 formaldehyde, which if anybody took biology in high 

4 school — they don't do it anymore. They used to use 

5 it for pickling the frogs — 

6 Q They kept the frogs in there. 

7 A But now they use alcohol because that 

8 turns out to be a carcinogen, formaldehyde. And 

9 acetaldehyde — 

10 Q How would you spell that. Doctor? 

11 A A-c-e-t-a-l-d-e-h-y-d-e. Acetaldehyde is 

12 formed primarily by the oxidation or combustion of 

13 alcohol, so that in every glass of beer or wine, there 

14 is a tiny amount of acetaldehyde. 

15 The difference is when you put it through 

16 your stomach, you have some protection from what that 

17 might go to the stomach lining cell walls; whereas, if 

18 you incorporate that into your lungs, it helps 

19 materials penetrate themselves. It actually interacts 

20 with the cell walls of the cells and helps the 

21 material penetrate. It is a very irritating, reactive 

22 material. 

23 If you put it on your hand, for example, 

24 you would know it. If anyone has ever spilled a 

25 little formaldehyde on their hand — 
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W. Farone - 

Q Would the acetaldehyde produced through 

the burning of sugars interact with nicotine to cause 
some affect upon human — and was that studied by one 
of the Philip Morris scientists? 

MR. DUMAS: Objection, Your Honor. 

Counsel is preceding his question by a long 
narrative statement. I would object, leading. 

THE COURT: Watch the leading questions, 
counsei, and proceed, please. 

BY MR. WOBBROCK: 

Q Was the interaction of acetaldehyde and 

nicotine studied at Philip Morris? 

A Yes. 

Q And what was the conclusion reached by 

that scientist there? 

A There was some evidence from animal 

studies that were undertaken that acetaldehyde acts as 
what we call a reinforcer for nicotine; that is, it 
helps nicotine bind, like we talked about earlier, to 
the nicotine binding sites, the so called cholinergic 
receptors. 

Q Was that Dr. DeNoble who studied that? 

A Dr. DeNoble and Dr. Mele, and I think they 

had several other assistants. 

Q Now, getting back to the issue of pH and 
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nicotine, the term "kick or impact" is that — what 
does that mean, first of all, in the cigarette 
business? 

A Well, it means that the response, the 

beneficial response that a smoker has to the 
cigarette, to the inhalation of the aerosol. 

Q And all this discussion about pH and 

ammonia, what is its relationship to creating impact? 

A Well, basic materials, if you put more 

material in the basic form, the impact is great. 

Q I'm going to show you a document and ask 

you to tell us what it means. Before I do that, I got 
a little ahead of myself. This is Exhibit 435. This 
is from the PM Web site. And this is a publication in 
1994 of 599 ingredients that are in the manufacture of 
cigarettes by the six major manufacturers. 

First of all, do you know why this is 

published? 

A Yes. 

Q Why is it published? 

A I think — well, it goes back to the 

mid-'80s when there was a requirement to provide this 
list to the Department of Health & Human Services — 
actually, I think it went to the Center for Disease 
Control's regulatory requirement. 
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Q And here we see an alphabetical list, and 

there is a conference reference to GRAS, G-R-A-S. Is 
that the generally recognized as safe — 

A Yes. 

Q — test? And that applies, again, 

generally recognized as safe when used as what? 

A As food. As a matter of fact, if you read 

up a little bit higher, they say it has nothing to do 
with cigarettes. 

Q And this list of 600, does this mean that 

all 600 of these are in every cigarette? 

A No. No, you don't know from this list 

which companies use which of these materials. 

Q Why isn't it broken down further as to 

show us which of these are used in which cigarette by 
which brand? 

A As I understand it, it's not a requirement 

of their disclosure. 

Q And that's Exhibit 435, for the record and 

for the jury. 

Now, getting back to nicotine and smoke 
pH, way back in 1966, 36 years ago, this document. 
Exhibit 72 of Philip Morris files, let me read the 
first paragraph. 

"In an attempt to study the effect of 
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1 smoke pH on nicotine delivery, and cellulose acetate 

2 selectivity, cigarettes containing 10 percent by 

3 weight ammonium carbonate, and 10 percent by weight 

4 oxalic acid, were prepared and submitted for analysis 

5 versus a control rod." 

6 Tell us what that means so far, would you? 

7 A Well, the rod is the part of the cigarette 

8 that contains the filler in front of the filter. 

9 Cellulose acetate refers to the material the filter is 

10 made of. And what they're doing here is adding an 

11 acid and adding a base. The base is the ammonium 

12 carbonate and the acid is oxalic acid. 

13 Q "The cigarettes were analyzed as 85 

14 millimeter cigarettes and 65 millimeter cigarettes, 

15 with and without a 20-millimeter cellulose acetate" — 

16 is that what CA means? 

17 A Yes. 

18 Q "Cellulose acetate filter." Cellulose 

19 acetate, is that a type of paper filter? 

20 A No. Well, cellulose is the major 

21 component of the paper. Cellulose acetate is rayon. 

22 It's a synthetic fiber made from cellulose. 

23 Cellulose, part of it is natural. By adding the 

24 acetate in, it's a synthetic fiber. 

25 Q "Results of these tests are shown as Table 
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1 and Table 2." 

Okay. Then we go down to, "Conclusions: 
Nicotine delivery can be controlled via filler or 
smoke pH adjustment." 

What does that mean? 

A It means exactly what it says. If you 

change the pH of the material that burns, in the case 
of ammonia we're adding base to the smoke. In the 
case of oxalic acid, when that burns it burns to 
carbon dioxide. Carbon dioxide, as you know, is 
what's used in carbonated beverages, which are a 
little more acidic. Soft drinks are a little more 
acidic than regular water. So in one case, you're 
adding a little bit of acid to the smoke, and in the 
other case you're adding a little base. 

Q And then the last conclusion, "Cellulose 

acetate, nicotine efficiency increases with nicotine 
availability rather than smoke pH." 

A Well, that has to do with the efficiency 

of the cellulose acetate in removing the nicotine from 
the smoke. 

Q So does this tell us what was known about 

adjusting pH for nicotine delivery back in 1966? 

A Well, this is one of several documents — 

I mean, the effect of ammonia or bases on pH and the 
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W. Farone - 

delivery or the state of nicotine or any alkaloid was 
known before '66, but this is an internal document 
that evidenced what that particular study that was 
done at that time. 

MR. WOBBROCK: Pardon me. Your Honor. I 
am sorry to take the Court's time and the jury's 
time. I'll find this in just a second here. 

Here we go. 

BY MR. WOBBROCK: 

Q Looking again at this document of 1992, 

from F.P. Gullotta — by the way, do you know who 
F.P. Gullotta is? 

A Yes. 

Q And was he working there at Philip Morris 

when you were? 

A Yes, he was. 

Q This is, "1991 accomplishments for Project 

1620 . 

"Number two, designed and had cigarettes 
prepared from filler to which acids and bases had been 
applied demonstrated a systematic relationship between 
increases in filler pH and increases in gas phase, 
presumably unprotonated nicotine." 

What does that mean? 

A Exactly what we had talked earlier. In 
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1 the gas phase, you don't have many protons, so it's 

2 going to be unprotonated, and demonstrated that if you 


3 

increase 

filler 

pH by the 

addition of a 

base, you 

4 

increase 

the amount of gas 

-based nicotine. 

5 


MR. 

PHILLIPS: 

Mr. Wobbrock, 

exhibit 

6 

number? 





7 


MR. 

WOBBROCK: 

We looked at 

this one 

8 

before. 

261. 





9 BY MR. WOBBROCK: 

10 Q Again, connect those dots for us. So 

11 what, so we increased the gas phase nicotine, we 

12 increased the presumably unprotonated nicotine, we do 

13 that all by increasing the pH, so what? 

14 A Well, the gas-phase nicotine is in a very 

15 elemental form. Those are individual molecules. The 

16 ability of the gas-phase nicotine to go through a cell 

17 to become bound to another chemical is greater because 

18 it doesn't have to work its way through the water. It 

19 doesn't have to work its way through going from a 

20 protonated state to an unprotonated state. 

21 It is a lot easier for gas-phase nicotine 

22 or unprotonated nicotine to penetrate a cell. It 

23 doesn't change the total amount of nicotine 

24 necessarily. It can, but doesn't have to. It just 

25 makes it quicker to penetrate cells. 
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W. Farone - 

Q And is that related to that concept we've 

been hearing about, impact or kick? 

A Yes. 

Q And then the next one. "Demonstrated that 

the addition of bases to cigarettes enhances 
subjective and electrophysiological responses." 

What does that mean? 

A The subjective response is impact or 

satisfaction. Those are two things you'll see when we 
talk to people about how does this cigarette taste. 
They ask about the impact and they ask them about the 
satisfaction. 

The electrophysiological response. 

Dr. Gullotta was an electrophysiologist, and when he 
first joined Philip Morris, I actually participated in 
some of his early experiments. He would use an 
electroencephalograph, a device where you connect 
electrodes to your head, and you can actually monitor 
brainwaves. And he developed various means of 
measuring people's responses to odors and to smoking 
cigarettes. 

Q "So with an addition of bases, it would 

enhance the electrophysiological response." 

What does that mean? 

A It means that he would see a difference in 
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W. Farone - 

the brainwave pattern, greater response in the 
brainwave pattern. The people would say subjectively 
they liked it better, it tasted better, more impact, 
more satisfaction. 

Q Now, we talked about how increasing the pH 

could not increase the total amount of nicotine, but 
you said but it did increase something else. Now, 
what was that again? 

A The freebase. 

Q The freebase nicotine? 

A Right. 

Q But in a human being, it would — some 

sort of response was increased? 

A Yes. The rate of transfer of nicotine 

through the cell, through the cell walls would be 
increased because you don't have any encumbrance to 
this molecule. It is its pure form. 

MR. WOBBROCK: Okay. So we're going to 
see if Philip Morris knew that by looking at Exhibit 
275, which has been presented before, counsel. 

BY MR. WOBBROCK: 

Q And this is 24 — likes like June '94, 

and, first of all, let's talk about the first sentence 
here, the title of this. 

"The effects of cigarette smoke creates a 
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nicotine delivery on subjective evaluations." 

"Now, the argument," it says here, "that 
bases are added to increase the nicotine delivery 
above normal levels is entirely specious." 

First of all, specious means not a good 
argument or not true. First of all, would you agree 
with that? 

A Yes. I mean, it doesn't increase it above 

normal levels. What we are trying to do is to 
increase the response and increase the ratio to tar. 

Q "The same amount of nicotine is delivered 

whether the smoke is acidic, basic or neutral." 

Would you agree with that? 

A Yes. 

Q "Only the form, not the amount of 

nicotine, has changed. To illustrate, a study was 
conducted on nicotine aerosols." 

Let's go back to that, "Only the form, not 
the amount of nicotine, has changed." 

Would you agree with that? 

A Yes. 

Q Okay. Now, we're getting down your alley, 

I think, when we talk about aerosols, are we? 

A Yes. 

Q Okay. "To illustrate, a study was 
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conducted on nicotine aerosols where subjects inhaled 
the same amounts of nicotine at pHs of 5.6, 7.5 and 
11.1." And then a footnote. "It was found that the 
higher peak concentrations of nicotine in blood were 
achieved at higher pHs. Since the amounts of inhaled 
nicotine were the same, the results indicate that the 
higher the pH, the more rapidly nicotine enters the 
bloodstream. Eventually, of course, all the nicotine 
regardless of pH would enter the bloodstream." 

Do you agree with that? 

A Yes. 

Q "Only the rate of entry is pH dependent." 

How does that last sentence, "Only the 
rate of entry is pH dependent," compare with what you 
said earlier about cell-wall penetration? 

A Exactly the same idea. Penetrating the 

cell walls between the lung cavity and bloodstream. 
There are a lot of cell walls it has to go through to 
get there, and in its pure, unprotonated form, it goes 
through a lot quicker. 

Q "We found" — at the bottom. "We found 

that the increased filler pH resulted in enhanced 
electrophysiological and subjective effects." 

We're talking about impact again? 

A Yes. 
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W. Farone - 

Q "We interpreted these data to mean that 

higher pHs resulted in more unprotonated nicotine and 
a more physiologically-affective form." 

Physiologically meaning what, sir? 

A Meaning in a form that the body can use. 

Q And here we have a graph. Can you explain 

this to us briefly. 

A Well, there are two different scales on 

here. The left scale is a nicotine delivery, 
percentage basis. And the right scale is nicotine 
delivery, divided by the TPM. 

So this is nicotine-to-tar ratio, what 
it's showing us is — it's hard to tell where the dots 
are on here because the paper itself has so many 
blemishes on it. But, basically, as the pH goes up 
the amount of nicotine rate is changing. 

Q I'm going to ask you a little bit more 

about what Philip Morris knew and what they studied 
about this phenomena. 

MR. WOBBROCK: This is Exhibit 147, 
counsel, we talked about this before in the case. 

The jury has seen this before. 

BY MR. WOBBROCK: 

Q "Smoke Impact From a Psychologist's 

Vantage Point," by T.A. Shori, Exhibit 147. 
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"It is immediately apparent to anyone that 
has ever tried 100 percent burley cigarettes and 
100 percent bright cigarettes, that the two tobacco 
types result in a very different sensory response. 
These differences are primarily in smoke or inhalation 
impact, the smoke impact resulting from the burley 
tobacco being considerably higher than that from the 
bright tobacco." 

Now, why is that again. Doctor? 

A Well, the bright tobacco has less basic 

material in it. It also has less nicotine generally. 

Q "Smoke impact is a convenient term that 

has been applied to the individual's degree of 
awareness of the presence of smoke in the back of the 
throat, and it is probably analogous to what some 
smokers describe as smoke strength." 

That's what you described for us; is that 

correct? 

A That's one way of looking at it. 

Q And then this kind of schematic here, 

"Smoke to the receptor to smoke impact." 

I think we've talked about this enough, so 
we'll go right to the end of this article. 

"The amount of free nicotine in smoke 
depends upon, one, total nicotine; and, two, pH of the 
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W. Farone - 

smoke. The higher the pH, the greater the proportion 
of the free nicotine, and, accordingly, the greater 
the smoke impact." 

Is that what we've been talking about for 
the last 15 minutes? 

A Yes. 

Q And this was a document — was this 

concept — this is a document of 1974. Was this 
concept talked about and discussed when you were at 
Philip Morris? 

A Yes. 

Q How does the freebase nicotine in a Merit 

cigarette compare to that of a Benson & Hedges or a 
Marlboro? 

A Approximately the same. 

Q Let's talk about that denicotinization 

process for a minute. You mentioned that ability to 
take nicotine out of cigarettes has been known for a 
long time. 

A That's correct. 

Q Philip Morris attempted to do that with 

the Next cigarette? 

A That's correct. And that also had been 

attempted and was done and was sold back in the '50s, 
King Sano, and Sano, two different packings, they call 
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it. 

Q Was it possible not only with Next, but 

any other brands marketed by Philip Morris, to 
actually market and sell a denicotinized cigarette? 

A You could sell cigarettes that essentially 

delivered very low levels of nicotine; not quite none, 
but very, very close to that. 

Q Was there a brand in addition to Next 

that — did it have another name? 

A Yes. In 1980, when I was there, right in 

the middle of my tenure, we marketed a product called 
Cambridge, C-a-m-b-r-i-d-g-e, and the lowest tar 
version of Cambridge had 0.03 milligrams of nicotine, 
which is a very, very low number. It had 0.01 
milligrams of tar. It still had about three times as 
much nicotine as it had tar, but it was extremely low, 
on the order of what was achieved with the Next 
cigarette. You didn't need to remove nicotine from 
the cigarette if you wished to sell a cigarette with 
very low amounts of nicotine. 

Q What happened to Cambridge cigarettes? 

A Cambridge was sold for about five years, 

and then the entire amount of tar delivery and 
nicotine was increased. 

Q Did it become comparable to other 


94 
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1 cigarettes on the market? 

2 A Yes. It was increased from the range of 

3 nearly zero to about 4 milligrams to the range of 12 

4 to 16 milligrams of tar. 

5 Q I said earlier when we talked about 

6 comparing Merit brand cigarettes to other brands we'd 

7 talk about that a little more, and now is the time. 

8 What arrangements, if any, were made to do 

9 comparison-brand studies when you were at Philip 

10 Morris? And how were — and were you informed of that 

11 and how? 

12 A Yes. I was informed by my superiors, both 

13 of them. Dr. Robert B. Seligman and later 

14 Dr. Hausermann, H-a-u-s-e-r-m-a-n-n. And I also 

15 discussed it with a wide variety of other people who 

16 were involved in the procedure. And, basically, the 

17 procedure involved making up cigarettes in a facility 

18 we called the Semi-works, S-e-m-i dash w-o-r-k-s. 

19 The Semi-works made cigarettes just like 

20 the ones that you saw in the video a little bit 

21 earlier. The only difference was that if we made a 

22 Merit or a Marlboro in that Semi-works, we didn't 

23 always put the name on it, because they were going to 

24 be used for testing, and we may not want people we 

25 were going to test to know what the name was. 
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1 These cigarettes were used for consumer 

2 tests to see whether one was preferable to another. 

3 And they were also used, as I understand it from what 

4 I was told, for biological testing. 

5 The way this would work is after the 

6 cigarettes were made they would be given code numbers. 

7 In the case of invitro testing, some of that may be 

8 done in Richmond, some of it may be sent to other 

9 labs, the ones that we talked about earlier. 

10 In the case of animal testing, they were 

11 all sent outside of Philip Morris R & D Center, mostly 

12 to this place in Germany called INBIFO, so they were 

13 sent under code and there was some debate at the time 

14 as to how that should be done, but basically for most 

15 of the time I was there, they were sent to a 

16 subsidiary of Philip Morris Europe in Switzerland, who 

17 would then send them on to this laboratory in Germany, 

18 the INBIFO laboratory. 

19 Those results — the cigarettes would be 

20 studied there and the results would be sent back to my 

21 colleague. Dr. Osdene, but to his home. And 

22 Dr. Osdene would receive these results, and he would 

23 interpret those results for us, so I was told on many 

24 occasions when I complained about this process 

25 especially, that the procedure was to get the answer 
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1 from Dr. Osdene, so Dr. Osdene's responsibility was to 

2 have those results mainly at his home, and he would 

3 tell us — occasionally, he would bring a report into 

4 work. Once I recall he did that, I actually saw one; 

5 but, basically, he would tell us the results of those 

6 tests. 

7 Q Okay. Now, the big question here I think 

8 in everybody's mind is, why? Why was it done in this 

9 roundabout way with sending things to Europe, studying 

10 things in Europe, and not doing it in the United 

11 States at Richmond or someplace in the United States? 

12 A This was the procedure that was devised to 

13 avoid these documents becoming discovered in 

14 litigation. 

15 Q Like this case here? 

16 A Like this case here. 

17 Q Are there documents that refer to this 

18 procedure that you're aware of that are within the 

19 Philip Morris files? 

20 A There are documents that refer to pieces 

21 of the procedure, yes. 

22 Q Let's see if we can take a look at those. 

23 But before we do that, let me make sure I understand. 

24 The type of testing that we're talking about shipping 

25 over to Europe to do, was what type of test again? 
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A Talking about INBIFO tests on animals and 

we're talking about — the results that we have seen 
earlier talk about tests done with tobacco and adding 
additives to the tobacco. You can learn a lot from 
that. 

But if you recall earlier, I said, "If you 
have Ingredient A and Ingredient B, and you test them 
separately, and they look okay, you've got to test 
them in the final product the way you sell it." The 
objective was to test the product as it is sold, the 
closest thing to which you put on the marketplace. 

Q Okay. And that's what was done in Europe? 

A That is what I was told was done in 

Europe. 

Q So we're going to look at Exhibit 112. 

This is February 24, 1970, to Dr. Wakeham to Joseph 
Cullman, III. Who is Joseph Cullman, III? 

A In 1970, he was the chief executive 

officer of the company. When I was there, he was 
chairman of the Board of Directors. 

Q This is his signature at the bottom? 

A Yes. 

Q "Subject: I enjoyed our conversation last 

Thursday in Richmond, and I hope that you feel it will 
serve to clear the air somewhat on the strong stand 
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that I have taken in connection with certain kinds of 
research activities by Philip Morris. 

"You have given me a better understanding 
of the rationale behind your position, and I repeat my 
assurance to you that my position is not intransient, 
and I am willing to discussion broad corporate policy 
in this area with you, Ross and Cliff at regular 
intervals. In the meantime, I feel that our present 
policy is the correct one, and that the program we're 
carrying out in Boston is as far as we should go now." 

Let's stop right there. What does that 
mean, "I feel that the our present policy is the 
correct one and what we're doing in Boston is as far 
as we should go now," again, based upon your review of 
these documents and your familiarity with what was 
going on at Philip Morris when you started there in 
your review of these documents when you first took 
that job? 

A Well, this is the use of outside 

laboratories to do this type of testing, so it is not 
internal to the company. So Boston is a facility that 
was doing the testing. 

Q "The possibility of getting answers to 

certain problems on a contractual basis in Europe 
appeals to me, and I feel presents an opportunity that 
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W. Farone - 

is relatively lacking in risk and unattractive 
repercussions in this county." 

What's the risk and repercussions that are 

referred to? 

A Both the publication of the information 

and its availability for use in lawsuits against the 
company. 

Q That was February of 1970. Here is 

Exhibit 114. 

MR. WOBBROCK: I believe this has already 
been shown, but maybe you can double check. No 
objection, I understand. 

BY MR. WOBBROCK: 

Q This is to Mr. Goldsmith from acquisition 

of INBIFO, April 7th, 1970. Without reading the whole 
letter, "Since we have a major program at INBIFO, and 
since this is a locale where we might do some of the 
things that we are reluctant to do in this country, I 
recommend that we acquire INBIFO either in toto," 
sounds like a foreign language I'm speaking, "or to 
the extent of a controlling interest." 

So let's go back, "Since we have a major 
program at INBIFO." What is that referring to? 

A That refers to the outside research that 

was being done under contract at that facility, the 
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INBIFO testing. 

Q "Since this is a locale where we might do 

some of the things that we are reluctant to do in this 
country," what is that, some of the things — 

A Well, that, again, goes back to the idea 

that the documents that are produced there may not be 
available to courts in the United States, and 
especially if you do it in such a way that the 
products are all coded. 

Q "I recommend that we acquire INBIFO either 

in toto or to the extent of a controlling interest." 

As you later became familiar with it, was 
INBIFO acquired? 

A Yes, it was actually, at the time I was at 

Philip Morris. However, I wasn't aware that we owned 
it. 

Q Philip Morris owned it, but you were not 

aware of it? 

A That's correct. 

Q Now, having reviewed documents that were 

generated before you got there, were you able to 
determine, in light of what you later learned having 
worked there, the significance of this document — 

MR. WOBBROCK: I'm sorry, counsel, this 
was just obtained. I am going to have to offer it 
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in the traditional manner because I don't have a 
number for it. 

MR. PHILLIPS: Do you have a copy for us? 

MR. WOBBROCK: I'm sorry, this will be 
Exhibit 2002. 

THE CLERK: 2002. 

MR. PHILLIPS: Your Honor, I think we're 
going to need to take this up with the Court. This 
may be a good time for a break. 

THE COURT: All right. Why don't we take 
our afternoon break at this time, ladies and 
gentlemen, please. 

Ms. Murphy, can you make a copy of that 

for them? 


She can make a copy for you. 

(The following proceedings were held in 
open court, out of the presence of the jury:) 

MR. WOBBROCK: We have another matter. 
Your Honor, that maybe we can address. 

MR. PHILLIPS: Let me deal with this one 


first. 

MR. WOBBROCK: It is going to take a 
minute, she is copying it. 

MR. PHILLIPS: I think I know what to say 
about this document. 
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MR. WOBBROCK: Go ahead. 

MR. PHILLIPS: Your Honor, looking at it, 
it's a 1964 document. It's one that appears to bear 
a Philip Morris Bates stamp, and it was not included 
on their exhibit list, so under the rules that the 
Court has established, this exhibit should not be 
offered at this time. 

He is not offering it in the 
cross-examination of anyone. He has an obligation 
to put the exhibits that he wanted to put before the 
Court through the process of identification that the 
Court identified. This exhibit was not on it. It 
obviously was one that was available to him because 
it bears the Bates stamp number, and it could have 
been downloaded at any point in the last three years 
off of the Web site. 

THE COURT: Counsel. 

MR. TAUMAN: Your Honor, first of all, 

Mr. Phillips has left off just two or three words 
that, in fact, he insisted that they be included in 
the case management order, and that is "with good 
cause." So the fact is that there is no 
prohibition. We are required to show good cause, 
and I'd like to harken back, if I may, to the days 
that we discussed this. 
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And I talked to Your Honor about the fact 
that there are literally millions of pages of 
documents on this Web site, and cautioned you and 
everyone else involved, that although we were 
proceeding diligently there was no way that we could 
with even the utmost diligence, make sure that we 
have reviewed and seen all of the possible relevant 
documents. 


It just so happens that this document 
itself was referred to us by the witness himself, so 
we did not have — we had neither possession of it 
nor access to it other than in a global sense that 
it does come from the Internet at the time we filed 
our exhibit list. 

It is as Mr. Phillips reflected, bears the 
Philip Morris Bates stamp on it. It is from their 
files, and I think we have demonstrated the good 
cause that was contemplated at the time the case 
management order was implemented. 

MR. WOBBROCK: If I might. Your Honor. 

MR. PHILLIPS: Am I being ganged up on? 


Go ahead. I'm sorry. 

MR. WOBBROCK: When you look at this. 
Judge, without an expert to explain it, I can't make 
heads or tails of it, so that's the reason — we're 
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in part arguing good cause. When we first looked at 
it, it's really hard to tell what it means, and that 
is one of the things that Dr. Farone explained. 

MR. PHILLIPS: Well, you know, good cause 
requires something more than what has just been 
explained. They didn't understand the document, 
even though they had access to it and constructively 
had it in their possession. 

This witness, I think if you'll ask him, 
he'll tell you he's testified regarding this exhibit 
before. Now, they've known for some time that this 
witness is going to be their witness in this case. 
And it really wouldn't have taken too long to have a 
conference with the witness before they put together 
their exhibit list as to what exhibits they wanted 
to put forward. Obviously, that's the kind of thing 
I was trying to do as well. 

This is not good cause. Your Honor. This 
is an exhibit that was available to them. The 
witness has been aware of this document for some 
time. Whether or not it is self-explanatory — a 
lot of the documents that the counsel has shown 
witnesses aren't necessarily self-explanatory 
themselves, but he seemed to be able to find those. 
This is not good cause. This document should not be 
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shown to the witness or used in this case. 

THE COURT: All right. The way the Court 
would look at it, counsel, the Court was trying to 
get a list of exhibits from both parties. But the 
Court did not intend to because of that procedure to 
prevent relevant evidence from being presented from 
either side. 

As long as the Court does not feel the one 
side was playing some type of a game, or trying to 
hold something back, or trying to ambush somebody or 
something like that, but it's a document that is 
relevant to their case, the Court is not going to 
use the trial order that it ordered to exclude that 
document. 

And that's going to apply to both sides. 

If you come up with a document that you hadn't 
presented, and it is relevant to your case, and they 
jump up and say, "Your Honor, they can't get this in 
because they didn't have it on the exhibit list," I 
will make the same ruling and under those 
circumstances allow it in. 

But I wasn't trying to keep either side 
from being able to advocate their case. By doing 
this I was just trying to streamline the process. 
What the Court was trying to do, I wasn't trying to 
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interfere with the plaintiff's advocacy of their 
case or the defense advocacy of their case. And I 
going to try to keep the thing moving. We're moving 
pretty good. It will be allowed. 

All right. Let's take a break. 

MR. WOBBROCK: I'm sorry. Your Honor, we 
do have another matter. 

THE COURT: Okay. Let's make it short. 

MR. WOBBROCK: It won't be short. 

Your Honor. Maybe we should do it some other time. 
We could — I think I'm going to finish this witness 
in the next hour, and then we could take it up the 
very end of the direct. 



MR. 

PHILLIPS: 

Do you 

want to tell me 

what 

it is? 

MR. 

WOBBROCK: 

No, I 

don't. I save 


surprises 

for 

everyone. 





MR. 

PHILLIPS : 

What's 

the matter that 

you 


want to take up so I know what I need to prepare 
for? 


MR. TAUMAN: Your Honor, it is likely — 
THE COURT: Let's take a break. We'll 
take a break. 

MR. PHILLIPS: Do I get an answer to the 
question after the break. Your Honor? 
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MR. WOBBROCK: We may not even tell you. 
MR. PHILLIPS: That appears to be the 

strategy. 

THE COURT: Let's take a break. I need a 

break. 

(Court adjourned. Volume 13-B, at 3:15 p.m.) 

■k -k -k -k -k 

(Court Reporter Estelle Keating reported 
Volume 2 9-C.) 
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